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Dear  Student: 

We  are  presenting  you  with  this  manual  to  help  you  gain  insight  into 
the  workings  of  wildlife  law  enforcement.  You  will  learn  about  the 
language  and  procedures  of  the  court,  methods  of  enforcing  the  laws, 
and  the  function  of  the  game  law  enforcement  officer  as  he  fits  into 
the  overall  picture  of  game  protection. 

You  will  find  these  examples  and  case  histories  interesting,  and  easy  to 
read,  and  you  will  soon  see  how  necessary  it  is  for  anyone  employed  in 
conservation  to  be  knowledgeable  about  the  laws  that  apply  to  animal 
protection. 

I'm  sure  you  will  enjoy  this  book,  and  I  hope  you  will  allow  it  to  serve 
you  —  keep  it  on  hand  as  a  valuable  reference. 


Sincerely,        \ 

Eugene  Auerbach,  Ph.D. 
Director  of  Education 
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PREFACE 


This  is  the  second  edition  of  the  MANUAL  FOR  THE  CONSER- 
VATION OFFICER.  Since  the  original  edition  in  1963,  the  Supreme 
Court  of  the  United  States  has  made  decisive  changes  in  the  law  of 
Arrests,  Search  and  Seizure,  and  Criminal  Investigation.  This  Edition 
attempts  to  incorporate  some  of  the  more  pertinent  changes  and  to  up- 
date thereby  its  training  function. 

My  original  purpose  in  writing  this  text  was  to  provide  a  practical 
and  useable  textbook  in  the  field  of  Conservation  Law.  There  was  no 
such  text  available  at  the  time,  and  the  need,  I  felt,  was  apparent.  My 
hopes  and  expectations  have  been  amply  justified;  the  MANUAL  is  now 
being  used  by  Conservation  Departments  all  over  the  United  States  and 
Canada  for  warden  training.  In  addition,  a  number  of  schools  and  col- 
leges have  adopted  it  as  a  text  for  various  Conservation  courses. 

I  hope  therefore  that  your  use  of  the  2nd  Edition  of  the  MANUAL 
will  l)c  rewarding  and  will  accomplish  the  purpose  for  which  it  is 
designed. 


IRVING   ISAACSON 

Lewiston,  Maine 
December,  1969 
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Chapter    1 


THE  LAW  ENFORCEMENT  SYSTEM 

Section 

1.  Purpose  of  the  Ma  nua  I 

2.  General  Considerations 

3.  Our  System  of  Courts 

JURIES,  TRIALS  AND  PROCEDURE 

4.  In  General 

5.  Procedure  in  Lower  Courts 

6.  Grand  Juries 

7.  Procedure  Before  Grand  Juries 

8.  Defendants  Right  to  Trial  by  Jury 

9.  Trial  Juries 

10.      Presenting  a  Case  to  the  Trial  Jury 


[<J   1]      Purpose  of  the  Manual 

The  basic  purpose  of  this  Manual  is  to  promote  the  legai 
training  of  the  conservation  officer.  The  word  "legal"  must  be 
emphasized ;  this  is  not  intended  to  be  a  handbook  on  all  the 
various  phases  of  conservation,  from  patrolling  to  game  biology, 
so  to  speak.  This  is  designed  to  be  a  practical,  working  manual 
for  the  officer  engaged  in  wildlife  law  enforcement.  General 
legal  problems,  such  as  constitutional  questions,  state-federal 
jurisdiction,  etc.  have  been  deliberately  omitted.  Those  are  prob- 
lems for  lawyers,  attorney-generals,  etc.,  and  not  for  the  game 
warden.  The  conservation  officer  can  act  only  according  to  law; 
the  Legislature  enacts  the  law;  the  court  interprets  it  and  the 
warden  enforces  it  according  to  the  interpretation.  The  warden 
is  not  the  law  but  only  the  instrument  of  it  and,  in  enforcing  the 
law,  he  must  know  the  interpretation  or  act  at  his  peril. 

Any  conservation  statute,  like  all  other  statutes,  carries 
only  the  bare  skeleton  of  the  legal  principles  involved ;  the 
words  are  actually  mere  short-hand  symbols,  so  to  speak.  The 
real  meat  and  meaning  of  the  statutory  language  is  to  be  found 
in  the  decisions  of  the  courts  of  the  various  states  interpreting 
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these  or  similar  words.  For  example,  what  does  the  word  "be- 
tween" mean  in  a  statute  setting  up  closed  season  dates  ?  Or  the 
word  "from"  in  a  statute  forbidding  transportation  of  fish,  etc. 
"from"  a  certain  game  district. 

It  is  obvious,  of  course,  that  the  conservation  statutes  of 
every  jurisdiction  will  be  different  since  they  are  tailored  to 
meet  local  needs,  species,  terrain,  etc.  Yet,  in  all  of  the  statutes, 
there  are  certain  common  features  —  closed  seasons,  methods 
of  taking,  licensing,  forfeitures.  A  local  court,  in  the  absence 
of  any  decisions  in  its  own  state  on  the  precise  question  involved, 
will  consider  and  perhaps  apply  the  decisions  of  any  other  court 
in  the  United  States,  or  even  Canada  and  Great  Britain  for  that 
matter. 

The  table  of  contents  shows,  however,  that  the  manual  goes 
beyond  the  mere  specialized  interpretation  of  the  fish  and  game 
laws.  The  conservation  officer,  regardless  of  his  designation, 
is  a  law  enforcement  officer.  The  conservation  statute  is  a  penal 
or  criminal  statute,  and  the  conservation  officer  enforces  the 
criminal  law.  As  such,  he  should  have  a  general  knowledge  and 
appreciation  of  legal  terms,  the  court  system,  rules  of  evidence, 
the  presentation  of  evidence  at  a  trial,  etc. 

The  manual,  then,  attempts  to  combine  the  general  legal 
training  of  an  officer  administering  the  criminal  law  with  the 
specialized  legal  training  of  the  warden  enforcing  the  conser- 
vation statute. 

Most  of  the  examples  used  as  illustrations  are  taken  from 
actual  court  cases.  If  the  statute  in  your  own  state  is  the  same 
or  similar  to  the  one  in  the  example,  then  the  rule  in  the  exam- 
ple would  normally  apply  in  the  same  type  of  factual  situation. 
But,  there  is  one  basic  overriding  rule  that  applies  to  any  state- 
ment in  the  manual,  and  that  is:  Check  the  statute  in  your  own 
state.  That  is  "the  beginning  of  wisdom". 

In  the  discussion  of  principles  which  apply  to  all  "police" 
-officers  generally,  it  will  be  noted  that  many  of  the  examples 
d^al  with  general  criminal  conduct  rather  than  specific  fish 
and  game  violations.  The  applications  remain  the  same,  how- 
ever, since  the  conservation  officer,  at  least  for  the  purposes 
of  this  manual,  is  basically  a  law  enforcement  officer  with  a 
specialized  field  of  control. 
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[<j  2]      General  Considerations 

The  law  enforcement  system  can  be  divided,  roughly,  into 
three  branches:  the  judicial  branch  or  the  Courts;  the  prosecut- 
ing division  or  the  State  Attorney's  Office ;  and  the  enforcement 
and  investigative  branch  —  Police,  Sheriff's  Departments  and 
conservation  officers.  Each  of  these  groups  has  a  specific  part 
to  play  in  the  enforcement  of  law  and  order.  It  is  the  conser- 
vation officer's  duty  to  make  the  routine  everyday  patrols  and 
investigations  necessary  for  the  enforcement  of  the  conservation 
law.  When  a  violation  has  been  committed,  the  conservation  of- 
ficer makes  the  necessary  investigation,  apprehends  the  accused 
and  holds  him  for  disposition  by  the  court.  A  formal  charge  i3 
placed  against  the  accused,  either  through  a  complaint  from  the 
lower  court  or  by  an  indictment  from  the  Grand  Jury.  On  being 
notified  of  the  formal  complaint,  the  County  Attorney's  Office 
in  the  appropriate  case  represents  the  interests  of  the  State  and 
the  public  in  prosecuting  the  matter  before  the  Court.  The 
State's  attorney  will  present  the  State's  case  before  either  the 
Judge  of  the  lower  court  or  the  judge  and  jury  in  the  Superior 
Court.  The  Judge  of  the  lower  court,  if  the  offense  is  a  minor 
one,  will  decide  the  case  and  dispose  of  it  by  dismissal  or  the 
proper  sentence.  However,  if  it  is  of  a  serious  nature,  then  the 
case  will  be  referred  to  the  Grand  Jury  for  its  determination. 
The  Grand  Jury  will  either  make  a  formal  charge  against  the 
accused  —  an  indictment  —  or  it  will  dismiss  the  matter.  If  an 
indictment  is  returned,  then  the  matter  will  be  heard  by  a  judge 
and  jury  of  the  Superior  Court,  and  the  defendant  will  either 
be  found  guilty  by  the  jury,  or  acquitted.  This,  greatly  simpli- 
fied, is  a  picture  of  the  enforcement  of  the  criminal  law. 


[<|  3]      Our  System  of  Courts 

The  courts  which  administer  the  criminal  law  are  usually 
divided  into  various  levels  or  eGhelons.  On  the  lowest  level  are 
courts  which  have  only  a  limited  jurisdiction.  They  may  be 
called  municipal  courts,  magistrate  courts,  police  courts,  district 
courts,  etc.  The  common  characteristics  of  such  courts  are  that 
they  are  limited  in  the  type  cf  case  that  they  may  handle  — 
usually  only  misdemeanors;  and  that  the  judge  decides  cases 
without  a  jury.  In  the  case  of  felony  prosecutions,  the  lower 
courts  are  restricted  to  finding  "probable  cause" ;  that  is,  wheth- 
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er  there  is  enough  evidence  to  warrant  holding  the  defendant 
for  Grand  Jury  investigation. 

Usually,  the  defendant  has  a  right  to  appeal  from  the  de- 
cision or  the  sentence,  or  both,  of  the  lower  court  to  a  higher 
court  of  general  jurisdiction,  which  may  be  called  a  Superior 
Court,  Appellate  Court,  Circuit  Court,  etc.  Depending  on  the 
statute  in  the  particular  state,  the  case  may  be  tried  all  over 
again  from  start  to  finish  in  the  appeal  court,  or  the  new  trial 
may  be  limited  in  its  scope. 

Trial  in  such  courts  is  by  jury  except  that  some  states  allow 
the  defendant  to  wave  the  right  to  a  jury  trial  in  misdemeanor 
cases.  The  function  of  the  jury  is  to  decide,  upon  all  of  the  evi- 
dence, whether  the  defendant  is  guilty  or  not;  the  function  of 
the  judge  is  to  pass  on  the  admissability  of  the  evidence,  decide 
questions  of  law,  and  to  instruct  the  jury  on  what  rules  of  law 
it  should  use  in  making  its  decision. 

In  the  event  the  defendant  decides  that  the  rules  of  law 
were  not  properly  applied  in  his  case,  he  may  usually  appeal 
to  the  Supreme  Court  of  his  state  and,  in  some  cases,  if  the 
Federal  Constitution  is  involved,  to  the  Supreme  Court  of  the 
United  States.  There  are  no  juries  in  Supreme  Court  proceed- 
ings, and  the  Court  passes  only  on  questions  of  law ;  for  exam- 
ple, should  certain  evidence  have  been  kept  out  by  the  trial 
judge  because  it  was  heresay,  etc.  This  is  the  final  step  in  the 
proceeding  and  the  State  Supreme  Court  will  either  affirm  the 
conviction  or  reverse  it,  and  send  the  case  back  for  a  new  trial. 

Of  course,  the  extent  of  each  court's  jurisdiction,  and  the 
matters  which  may  be  appealed,  depend  entirely  on  the  statutes 
of  each  state,  and  you  should  familiarize  yourself  with  the  court 
system  in  your  own  state. 

JURIES,  TRIALS  AND  PROCEDURE 

[CJ  4]      In   General 

In  order  to  properly  carry  out  your  duties  as  a  conserva- 
tion officer,  you  should  have  a  general  idea  not  only  of  the  court 
system  itself  but  of  how  it  works,  and  your  place  in  the  system. 
The  following  sections  present  the  general  procedures  that  are 
used  by  most  courts.  There  may  be  local  differences  in  your  own 
state,  of  course,  and  you  should  know  them  in  order  to  testify 
competently. 
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[*J  5]      Procedure  in  Lower  Courts 


The  procedure  in  lower  court  hearings  is  considerably 
more  informal  than  in  trials  involving  juries.  Although  all  the 
rules  of  evidence  must  be  followed,  there  are  no  specific  objec- 
tions or  exceptions  to  the  Judge's  decision  in  the  matters  involv- 
ed. If  the  defendant  is  not  satisfied,  he  appeals  the  Judge's  de- 
cision, as  a  whole,  and  not  any  particular  point  in  the  case.  Of- 
tentimes, defense  counsel  will  ask  for  a  lower  court  hearing  sim- 
ply to  learn  the  State's  case  and  with  the  intention  to  appeal  the 
decision  in  any  event.  The  officer  should  realize  that  any  mis- 
steps, errors,  omissions,  etc.  in  his  statement  of  the  facts  may 
be  held  against  him  by  the  defense  counsel  if  and  when  he  testi- 
fies again  in  the  matter  in  the  appeal  court. 

[CJ  6]      Grand  Juries 

The  Grand  Jury  is  purely  an  investigative  body.  It  does 
not  try  the  case  or  decide  whether  or  not  the  defendant  is  guilty. 
Its  main  purpose  is  to  hear  only  the  evidence  against  the  ac- 
cused and  decide  whether  there  is  enough  evidence  that  a  crime 
has  been  committed  to  formally  charge  the  accused  by  an  in- 
dictment. It  is  simply  a  step  in  the  process  of  getting  a  case  be- 
fore the  trial  jury,  and  the  indictment  performs  the  same  func- 
tions as  a  complaint  in  the  lower  courts.  The  Grand  Jury  may 
get  cases,  both  felonies  and  misdemeanors,  directly  from  the 
Police  Departments,  from  the  conservation  officer,  from  the 
prosecuting  attorney's  office  or  from  any  citizen  who  has  been 
wronged.  It  may  make  independent  investigations,  if  it  so  de- 
sires, although  this  is  not  common.  The  ordinary  method,  how- 
ever, is  for  felony  cases  to  be  referred  to  Grand  Jury  by  the 
Judge  of  a  lower  court.  The  Judge  of  the  lower  court  must  hear 
and  decide  all  misdemeanors  brought  before  him,  but  he  norm- 
ally has  no  authority  to  decide  on  felonies.  On  felony  charges, 
the  Judge  of  the  lower  court  merely  determines  that  there  is 
enough  evidence  so  that  the  Grand  Jury  should  hear  the  matter. 

[<J  7]      Proceedings  Before  The  Grand  Jury 

The  Grand  Jury  gets  its  information  from  witnesses  who 
have  personal  knowledge  of  the  facts.  In  most  conservation 
cases,  the  witnesses  are,  of  course,  conservation  officers  who 
have  investigated  the  charge  and  who  are  acquainted  with  facts. 
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It  is  important,  therefore,  that  every  conservation  officer  know 
the  elements  of  the  crime  in  question  and  be  able  to  present  to 
the  Grand  Jury  the  evidence  needed  to  substantiate  the  charge, 
if  there  be  such  evidence.  Proceedings  before  the  Grand  Jury 
during  the  session  are  completely  secret,  and  no  information 
that  is  presented  can  be  repeated  outside.  The  knowledge  and 
grasp  of  a  case  that  the  Grand  Jury  gets  may  depend  entirely 
upon  how  proficient  the  conservation  officer  has  been  in  the  per- 
formance of  his  duties. 

[<J  8]      Defendant's  Right  to  Trial  by  Jury 

In  most  states,  all  criminal  trials  —  both  for  misdemean- 
ors and  felonies  —  must  be  tried  before  a  jury,  and  the  defen- 
dant is  normally  not  allowed  to  waive  jury  trial.  In  some  states, 
however,  by  special  statutes,  the  defendant,  in  misdemeanor 
cases  only,  is  allowed  to  waive  the  jury  and  have  his  case  heard 
and  decided  by  the  judge  alone. 

[f  9]     Trial  Juries 

A  Superior  Court  Trial  Jury  is  a  group  of  usually  from 
six  to  twelve  men  and  women  who  are  sworn  to  hear  the  evi- 
dence and  render  their  verdict  accordingly.  A  jury  panel  is 
chosen  by  various  means  and  from  the  panel,  in  each  case,  a 
different  jury  is  drawn  by  lot.  Both  the  State  and  the  Defense  can 
refuse  to  allow  a  juror  to  sit  on  a  case  when  his  name  is  called 
by  the  Clerk  of  the  Court.  These  are  known  as  peremptory  chal- 
lenges, and  require  no  reason.  The  number  of  such  challenges 
is  limited,  however.  In  addition,  both  the  State  and  the  Defense 
can  prevent  a  member  of  the  jury  panel  from  sitting  on  a  par- 
ticular case  if  they  can  show  that  there  is  good  reason  why  the 
juror  should  not  sit  —  that  he  may  be  prejudiced,  has  already 
formed  an  opinion,  etc. 

[<I   10]      Presenting  a  Case  to  the  Trial  Jury 

After  the  jury  is  drawn,  the  charge  against  the  defendant 
is  read  to  the  jury.  Then  the  State  puts  on  its  case.  The  Prose- 
cuting Attorney  for  the  State  opens  the  State's  case  by  telling 
the  jury  what  the  case  is  all  about  and  what  he  intends  to  prove. 
The  Defense  Attorney  may  also  outline  his  case  at  this  point,  or 
he  may  wait  until  the  State  has  completed  its  case  before  ad- 
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dressing  the  Court.  All  the  State's  witnesses  are  then  sworn  and 
they  are  presented  in  order  by  the  Prosecuting  Attorney.  After 
each  witness  is  examined  by  the  Prosecuting  Attorney,  the  De- 
fense Attorney  has  the  opportunity  to  cross-examine  the  witness. 
After  the  State  has  presented  all  its  witnesses,  it  rests  its  case. 
The  Defense  Attorney  then  may  open  his  case  by  telling  the  jury 
his  version  of  the  facts  in  the  matter.  He  then  proceeds  to  put  on 
the  defense  witnesses  who  are  also  subject  to  cross-examination, 
in  turn.  After  the  jury  has  heard  all  the  defense  witnesses  and 
any  rebuttal  witnesses  for  both  sides  —  and  the  defendant  him- 
self does  not  have  to  testify  unless  he  wants  to  —  the  testimony 
is  then  closed.  At  this  point,  the  Prosecuting  Attorney  sums  up 
his  side  of  the  case  and  gives  the  jury  his  interpretation  of  the 
facts.  The  Defense  Attorney  then  does  the  same.  The  Judge  con- 
cludes the  trial  by  telling  the  jury  what  the  law  is  in  regard  to 
the  particular  case.  He  is  not  allowed  by  law  to  give  his  idea  of 
what  the  verdict  should  be,  or  to  attempt  to  influence  the  jury 
in  any  way  whatever.  His  duty  is  simply  to  insure  that  the  pro- 
per rules  of  law  are  applied  to  the  facts  involved.  The  jury  then 
retires  to  consider  the  case  and  bring  in  its  verdict. 
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Chapter   2 
LANGUAGE  OF  THE  LAW 


Section 

11. 

In  General 

12. 

Admissions 

13. 

Appeal 

14. 

Arraignment 

15. 

Bail 

16. 

Bail    Bond 

17. 

Bench   Warrant 

18. 

Bound   Over 

19. 

Common    Law 

20. 

Complaint 

21. 

Confession 

22. 

Continuance 

23. 

Continued   for   Sentence 

24. 

Cross-Exam  i  nation 

25. 

Direct   Examination 

26. 

Directed    Verdict 

27. 

Felony 

28. 

Habeas  Corpus 

29. 

Indictment 

30. 

Information 

31. 

Juvenile 

32. 

Misdemeanor 

33. 

Nol    Pros 

34. 

Nolo   Contendere 

35. 

Probable   Cause 

36. 

Probation 

38. 

Respondent 

37. 

Recognizance 

39. 

Return 

40. 

Search   Warrant 

41. 

Subpoena 

42. 

Suspended    Sentence 

43. 

Warrant 

[<!  11]      In  General 

From  time  to  time  in  your  work,  you  will  hear  or  use  cer- 
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tain  legal  terms.  It  will  be  helpful,  both  in  the  carrying  out  of 
your  duties  and  in  performing  your  function  as  a  part  of  the  law 
enforcement  system,  if  you  are  acquainted  with  some  of  the  most 
common  legal  terms.  The  following  list  is  by  no  means  a  com- 
plete one  but  it  does  include  the  legal  phrases  that  you  will  be 
most  apt  to  encounter  in  your  everyday  work : 

[Q   12]       Admissions 

Statements  or  conduct  of  the  defendant  which,  together 
with  other  evidence,  tend  to  prove  his  guilt. 

[<I   13]      Appeal 

The  procedure  whereby  defendant  seeks  to  have  an  adverse 
decision  or  sentence  reviewed  by  a  higher  court. 

[<f    14]       Arraignment 

The  procedure  whereby  the  defendant  is  formally  charged 
with  a  crime  and  is  asked  how  he  will  plead  to  the  charge. 

[C  15]      Bail 

Right  of  the  defendant  to  be  released  from  custody  pen- 
ding the  final  disposition  of  his  case,  on  securing  persons  who 
will  go  bond  to  the  State  in  a  fixed  amount  that  they  will  either 
produce  the  defendant  in  court  at  the  specified  time  or  forfeit 
the  amount  of  the  bond.  The  sureties  are  technically  the  bail. 

[<$   16]      Bail  Bond 

Bond  given  by  the  defendant  with  one  or  more  sureties  con- 
ditioned on  the  appearance  of  the  defendant  at  a  specified  time. 

[<I   17]      Bench  Warrant 

Order  of  arrest  issued  by  the  court  itself  ("from  the 
bench")  as  distinguished  from  a  warrant  obtained  in  connection 
with  a  complaint. 

[<J   18]      Bound  Over 

On  being  bound  over,  the  defendant  may  agree  to  waive 
Grand  Jury  proceedings  and  be  charged  immediately  with  the 
crime  through  an  informal  charge  called  an  "Information". 
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[f   19]      Common  Law 

Rules  of  law  formulated  by  repeated  court  decisions  and 
carried  over  from  an  early  English  law.  It  is  distinguished  from 
statutory  laws  specifically  written  to  cover  either  a  new  or  old 
offense.  A  common  law  crime,  therefore,  is  one  for  which  the 
rules  have  been  developed  as  a  result  of  such  decisions  from 
early  times  —  for  example,  murder.  A  statutory  crime  —  drun- 
ken driving. 

[<J  20]      Complaint 

The  formal  document  issuing  from  a  lower  court  charging 
the  defendant  with  the  commission  of  an  offense.  It  must  be 
sworn  to  and  usually  contains  a  warrant  ordering  the  defendant's 
arrest  and  a  form  for  the  officer's  return.  An  officer  may  swear 
to  a  complaint  if  he  has  knowledge  of  some  of  the  facts  and,  in 
some  states,  if  he  only  has  "reasonable  ground  to  believe'*  a 
crime  was  committed,  even  without  personal  knowledge  of  the 
facts.  Even  though  the  defendant  has  been  legally  arrested  with- 
out a  warrant,  he  cannot  be  tried  without  a  formal  complaint 
being  issued. 

[<J  21]     Confession 

A  specific  statement  by  a  defendant  that  he  is  guilty  of  com- 
mitting the  offense  charged. 

[<I  22]      Continuance 

A  postponement  of  any  specific  step  in  the  criminal  proceed- 
ing -  such  as,  arraignment  or  trial. 

[<J  23]      Continued  for  Sentence 

Decision  whereby  the  judge  allows  the  defendant  to  go  free, 
reserving  the  right,  however,  during  a  specified  period  to  recall 
the  defendant  and  impose  sentence. 

[<]  24]      Cross- Examination 

Examination  of  the  witness  by  opposing  counsel  after  the 
witness  has  testified  in  direct  examination. 
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m  25]      Direct  Examination 

Examination  of  the  witness  by  the  attorney  for  whose  side 
the  witness  appears. 

[(J  26]      Directed  Verdict 

In  jury  trials,  where  the  judge  orders  the  jury  to  find  the 
defendant  not  guilty  on  the  grounds  that  the  State  has  not  made 
out  a  case  and  that  no  reasonable  jury  could  convict  the  defend- 
ant on  the  evidence  presented. 

[q  27]      Felony 

A  major  crime;  usually  classified  as  a  crime  punishable  by 
imprisonment  in  State's  Prison. 

[<J  28]      Habeas  Corpus 

Legal  proceedings  to  release  a  person  unlawfully  deprived  of 
his  personal  liberty  -  whether  by  a  private  party  or  by  officers 
of  the  law. 

[<J  29]      Indictment 

A  formal  charge  against  a  defendant  issued  by  a  Grand  Jury 
and  specifically  describing  the  offense.  It  serves  the  same  pur- 
pose as  a  complaint  in  a  lower  court. 


[<J  30]      Information 

A  forma]  statement  charging  the  defendant  with  an  offense. 
Used  interchangeably  with  "complaint".  May  also  be  used  as  a 
substitute  for  an  indictment  where  the  defendant  wishes  to  plead 
guilty  during  the  interval  between  Grand  Jury  sessions. 

[<J  31]      Juvenile 

An  offender  under  a  specified  age  (usually  17).  Usually 
tried  under  special  procedures. 

[0  32]      Misdemeanor 

A  minor  offense ;  usually  classified  as  all  crimes  not  punish- 
able by  imprisonment  in  State's  Prison. 
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[§  33]      Nol   Pros 

A  motion  by  the  State's  Attorney  to  dismiss  the  case.  (From 
the  Latin  "Nolle  Prosequi"  -  "I  do  not  wish  to  prosecute") 

[0  34]      Nolo  Contendere 

A  plea  by  the  defendant  that  he  does  not  wish  to  contest 
the  charge.  It  requires  an  automatic  finding  of  guilty  by  the 
Judge. 

[§35]      Probable  Cause 

Finding  by  a  lower  court  there  is  enough  evidence  against 
the  defendant  of  the  commission  of  a  felony  so  that  he  should  be 
held  for  investigation  by  the  Grand  Jury.  Also  used  to  indicate 
the  degree  of  evidence  of  a  violation  available  to  a  warden 
which  will  authorize  a  search  and  seizure  without  a  warrant. 

[§  36]      Probation 

The  system  whereby  a  judge,  after  a  finding  of  guilt,  re- 
leases the  defendant  to  the  custody  of  an  official  probation  of- 
ficer for  the  purpose  of  correction  and  rehabilitation. 

[§  37]      Recognizance 

Formal  proceedings  whereby  sureties  agree  to  produce  de- 
fendant or  pay  the  stated  amount.  In  minor  offenses,  the  Court 
may  order  defendant  to  recognize  personally  in  stated  amount 
where  there  is  not  much  danger  of  escape. 

[§38]     Respondent 

The  person  charged  with  an  offense ;  used  interchangeably 
with  "defendant". 

[§39]      Return 

The  certificate  by  an  officer  as  to  his  activities  in  connec- 
tion with  a  warrant  or  other  legal  order. 

[§  40]     Search  Warrant 

Legal  order  issued  by  proper  authority  to  search  specific 
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premises  at  given  times  for  specified  articles  -  usually  loot  or 
items  used  in  connection  with  a  crime. 

[<J  41]     Subpoena 

Order  to  a  witness  to  appear  in  Court  and  testify  in  a  par- 
ticular case. 

[<J  42]     Suspended  Sentence 

Decision  by  a  Judge  imposing  a  sentence  but  relieving  the 
defendant  from  the  effect  of  it  -  eithe^  of  a  fine  or  imprison- 
ment, or  both. 

[q  43]      Warrant 

Legal  order  by  a  magistrate  commanding  the  police  officer 
to  arrest  a  specified  person  on  a  given  complaint. 
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[q  44]      What  Is  An  Arrest 

An  arrest  consists  of  taking  a  person  into  custody  for  the 
purpose  of  answering  to  a  criminal  charge.  There  are  four 
basic  elements  to  the  arrest:  (1)  a  purpose  to  take  the  person 
into  custody  (2)  under  real  or  pretended  authority  (3)  actual 
or  constructive  seizure  or  detention  of  the  person  (4)  so  under- 
stood by  the  person  arrested. 

[0  45]      How  An  Arrest  Is  Made 

Basically,  an  arrest  consists  of  exercising  control  over  the 
person  in  question.  An  arrest  may  be  made  by  actually  laying 
hands  on  the  accused.  If  there  is  such  physical  contact  with  the 
accused,  only  the  slightest  amount  of  touching  or  force  is  neces- 
sary. There  does  not  have  to  be  actual  capture  or  retention  of 
the  suspect  in  order  to  be  a  legal  arrest. 

If  there  is  no  touching  or  physical  contact  with  the  ac- 
cused, any  action  of  the  officer  is  sufficient  which  shows  an  in- 
tention of  the  officer  to  take  the  accused  into  custody,  provided 
the  accused  submits  to  the  direction  of  the  officer.  However, 
if  there  is  no  submission  by  the  accused,  there  is  no  arrest. 

EXAMPLES: 

1.  "You  are  under  arrest.  Let's  go",  and  the  defendant 
gets  into  the  car  with  the  officer.  VALID  ARREST. 

2.  "You  are  under  arrest".  The  suspect  takes  off  with- 
out being  touched  by  the  officer.  NO  ARREST. 

3.  Officer  steps  on  running  board  of  car  with  a  warrant 
for  the  arrest  of  the  dlriver  and  tells  him  he  is  un- 
der arrest.  VALID  ARREST. 

[fl  46]      Acts  Not  Constituting  An  Arrest 

In  the  general  law  enforcement  field,  in  numerous  cases  a 
suspect  or  a  material  witness  will  be  asked  by  the  officer  to  sim- 
ply appear  at  the  station.  The  most  common  example  of  this  is 
the  ordinary  traffic  ticket  or  summons  which,  in  terms,  is  merely 
a  request  to  appear  in  court.  Or,  the  officer  may  say  "Come  on 
down  to  the  station.  We  would  like  to  talk  to  you."  The  person 
in  question  may  come  or  not  as  he  sees  fit  without  any  conse- 
quences at  the  moment  for  a  refusal.  The  use  of  a  "summons" 
or  "citation"  is  also  common  in  conservation  enforcement.  This 
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is  not  an  arrest  but  simply  a  request.  In  order  to  hold  a  person 
responsible  for  a  failure  to  appear,  there  must  be  a  legal,  valid 
arrest  with  or  without  a  warrant,  depending  on  the  circum- 
stances. However,  the  statute  may  make  the  failure  to  appear 
on  a  citation  a  violation  in  itself. 

There  are  other  types  of  activities  by  officers  in  which  a 
respondent  may  be  temporarily  detained,  which  do  not  go  far 
enough  to  create  a  legal  arrest.  The  question  usually  arises  in 
charges  of  false  arrest  against  the  officer  or  on  the  defendant's 
claim  that  certain  evidence  was  illegally  obtained. 

EXAMPLES: 

1.  Warden  sees  pick-up  truck  at  night  in  deer  area  mov- 
ing slowly  along  back  road.  Truck  stops  voluntarily 
on  signal  and  warden  sees  illegal  deer  in  back  of 
truck.  Charges  defendant  with  night  hunting  and  de- 
fendant claims  evidence  was  obtained  after  illegal  ar- 
rest. Not  so;  MERE  STOPPING  of  car  under  suspicious 
circumstances  for  investigation  NOT  an  arrest. 

2.  Officers  investigating  theft  of  package  of  dressed  poul- 
try from  truck.  See  similar  package  placed  in  C's  car. 
Stop  her  and  ask  to  see  package  which  she  shows  vol- 
untarily. A  is  then  charged  with  receiving  stolen  pro- 
perty. He  claims  search  of  C's  car  was  illegal  after 
an  invaild  arrest.  NO  ARREST;  mere  investigation  of 
C's  car  on  reasonable  suspicion  not  an  arrest  in  itself. 

3.  Officer  stops  defendant  merely  to  request  license, 
weigh  vehicle  or  check  equipment.  NO  ARREST 

[<I  47]      Importance  of  Legal  Arrest 

It  is  quite  important  in  many  cases  that  there  be  a  clearcut 
arrest  of  the  accused.  The  civil  liability  of  the  officer  for  false 
imprisonment  may  well  be  based  upon  the  question  of  whether 
the  accused  was  asked  to  go  along  to  the  station  or  whether  he 
was  legally  arrested.  In  addition,  there  are  certain  legal  rules 
and  procedures  that  must  be  followed  on  making  an  arrest,  and 
the  accused  has  certain  legal  rights  to  which  he  is  entitled  if 
an  actual  arrest  has  been  made. 

[<J  48]      The  Warrant  of  Arrest 

As  previously  stated,  the  warrant  is  simply  a  document  set- 
ting out  the  officer's  duties  in  legal  language.  It  is  an  order  of 
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court  and  the  officer  is  legally  compelled  to  obey  it  if  it  is  in 
the  proper  form  and  executed  by  the  proper  court.  The  warrant 
is  the  officer's  protection  and  the  justification  of  his  acts  in  mak- 
ing an  arrest  or  seizure.  As  one  court  has  put  it: 

"The  law  protects  its  officers  in  the  performance  of  their 
duties  if  there  is  no  defect  or  want  of  jurisdiction  appa- 
rent on  the  face  of  the  warrant  under  which  they  act." 

[<|  49]      Warrant  Void  On  Its  Face 

An  officer  is  assumed  to  have  a  certain  legal  background. 
He  cannot  take  any  form  of  warrant  that  may  be  given  to  him, 
carry  out  the  orders  contained  in  it,  and  then  get  away  scot-free 
if  the  warrant  is  obviously  invalid  on  its  face.  He  has  to  examine 
the  warrant  and,  if  it  is  obviously  bad,  he  acts  at  his  peril  in  car- 
rying it  out.  For  example,  if  it  were  not  signed,  the  officer  would 
not  be  protected  by  it;  furthermore,  if  the  warrant  clearly  shows 
that  the  court  issuing  it  has  no  jurisdiction  over  the  offense,  any 
acts  of  the  officer  under  the  warrant  would  be  invalid. 

EXAMPLE: 

1.  Warrant  issued  by  a  magistrate  of  limited  jurisdiction 
in  A  County  to  arrest  a  defendant  living  in  K  County 
for  a  fish  and  game  violation  in  Y  County. 

[*J  50]      Designation  of  Person  to  be  Arrested 

The  person  to  be  arrested  must  be  identified  in  the  war- 
rant. If  the  defendant's  name  is  unknown  to  the  complainant, 
the  warrant  should  contain  the  best  possible  description  of  the 
defendant,  his  occupation,  personal  appearance  and  residence, 
or  any  other  pertinent  information  for  identification.  A  warrant 
with  no  name  or  simply  "John  Doe"  is  usually  invalid,  and  the 
officer  making  an  arrest  under  such  a  warrant  may  be  civilly 
liable  for  false  arrest. 


[C|  51]      Return  On  The  Warrant 

It  is  the  duty  of  the  officer  to  make  a  report  on  the  warrant 
as  to  what  he  has  done.  If  he  fails  to  do  so,  then  all  the  acts  he 
has  performed  under  the  warrant  may  be  invalid  and  he  may  be 
liable  for  any  damages  which  result  from  his  actions.  Further- 
more, it  is  his  duty  to  make  his  return  promptly.  For  example,  a 
failure  to  make  a  return  on  the  warrant  for  two  weeks  after  the 
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arrest  makes  the  whole  arrest  invalid  and  the  officer  liable  for 
damages. 

[q  52]      Where  An  Arrest  Can  Be  Made 

Normally,  conservation  statutes  will  give  the  warden  enfor- 
cement authority  throughout  the  entire  state,  province  or  juris- 
diction. In  order  words,  the  warden's  authority,  being  derived 
from  the  highest  governmental  unit,  runs  throughout  the  entire 
unit.  Their  authority,  in  this  respect,  is  equivalent  territorially  to 
that  of  a  state  police  officer.  On  the  other  hand,  the  authority 
of  the  local  police  officer  or  sheriff  is  limited  for  the  most  part 
to  the  area  of  the  judicial  unit  -  city,  county,  etc.  which  appoints 
him.  Under  such  authority,  the  warden  can  make  arrests,  con- 
duct searches,  serve  process,  etc.  in  any  part  of  the  state  or 
jurisdiction  to  which  he  may  be  assigned. 

However,  this  state-wide  enforcement  authority  of  the  con- 
servation officer  should  not  be  confused  with  his  duty  to  secure 
a  warrant  or  prosecute  a  violation  in  a  particular  district  or 
jurisdiction  where  the  defendant  is  found  or  lives.  This  is  a 
question  of  "venue",  so-called,  and  is  governed  entirely  by  your 
local  statute.  Sometimes  the  statute  provides  that  prosecution  is 
to  be  had  in  the  "nearest"  court.  In  such  a  case,  the  word  "near- 
est" is  construed  to  mean  not  "as  the  crow  flies"  but,  rather,  "by 
the  practical  way  of  traveling". 

[<J  53]      Conservation    Duties    Of    General    Law     Enforcement 
Officers 

It  is  common  practice  in  conservation  statutes  to  empower 
general  law  enforcement  officers  to  enforce  the  conservation 
regulations  to  the  same  degree  as  specially  appointed  conserva- 
tion officers.  In  so  doing,  they  would  presumably  operate  under 
the  broader  powers  of  the  conservation  officer  with  regard  to 
certain  matters  -  such  as  search  and  seizure  -  than  under  the 
general  law.  The  following  is  a  typical  statute : 

"Sheriffs,  deputy  sheriffs,  police  officers,  constables  and 
coastal  wardens  are  vested  with  the  powers  of  inland  fish 
and  game  wardens,  and  shall  receive  for  similar  services 
the  same  fees  as  those  of  inland  fish  and  game  wardens." 
(Me.) 

In  Oregon,  however,  the  entire  field  of  conservation  enforce- 


ARRESTS  27 

ment  has  been  delegated  to  the  Department  of  State  Police.  The 
Department  is  required  to  delegate  sufficient  of  its  officers  to  per- 
form all  necessary  game  warden  duties. 

[<J  54]      Aid  in  Making  Arrests  -  Illustrative  Statutes 

1.  "Any  of  the  officers  herein  mentioned,  whose  duty 
it  is  to  enforce  the  provisions  of  this  chapter,  shall  have 
the  same  rights  and  powers  as  sheriffs  have  in  their 
respective  counties  to  summon  aid  in  making  arrests, 
seizures,  or  executing  any  warrants,  notices  or  court 
process."  (W.  Va.) 

2.  "The  Wardens  shall  possess  and  exercise  all  of  the 
power  and  authorities  held  and  exercised  by  the  con- 
stable at  common  law  and  under  the  statutes  of  this 
State."  (S.  Carolina) 

[^  54.1]      Aid  In  Making  Arrests 

As  can  be  seen  from  the  illustrative  statutes,  the  warden,  in 
many  cases,  may  be  authorized  to  demand  aid  and  assistance 
from  ordinary  citizens  in  the  vicinity.  A  refusal  to  give  such  aid 
when  requested  may  make  the  citizen  liable  to  punishment  under 
the  law.  The  general  statutes  usually  authorize  the  law  enforce- 
ment officer  to  ask  for  aid : 

(1)  In  the  performance  of  his  duties  in  criminal 
cases ; 

(2)  For  the  preservation  of  the  peace; 

(3)  For  apprehending  or  securing  any  person  for 
a  breach  of  the  peace. 

ARREST  WITHOUT  A  WARRANT 

m  55]      Authority  To  Arrest  Without  A  Warrant  -  Illustrative 
Statutes 

1.  "  .  .  .  They  may  arrest  on  sight,  without  a  warrant 
or  other  court  process,  any  person  or  persons  detected 
by  them  in  the  violation  of  any  of  the  provisions  of 
this  chapter  .  .  .  ."  (W.  Va.) 

2.  "A  warden  may  arrest  without  warrant 

(a)  a  person  whom  he  finds  committing  an  offense 
against  this  Act,  or 

(b)  a  person  who,  on  reasonable  and  probable 
grounds,  he  believes  is  ccmmitting  or  has  recently 
committed  an  offense  against  this  Act."  (New 
Brunswick) 
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3.  "The  commissioner  and  wardens  may  arrest,  with  or 
without  a  warrant,  any  person  whom  he  has  reason 
to  believe  guilty  of  a  violation  of  any  provisions  of 
this  chapter ..."  (Me.) 

[(?  55.1]      In  General 

The  illustrative  statutes  demonstrate  different  types  of 
authority  to  make  arrests  that  may  be  given  to  conservation  of- 
ficers. The  West  Virginia  statute  (and  the  most  common)  is 
merely  a  restatement  of  the  general  common  law  principle  that 
a  police  officer  may  make  an  arrest  without  a  warrant  for  a 
misdemeanor,  only  if  it  is  actually  committed  in  his  presence. 

There  are  various  forms  of  language  used  in  such  statutes, 
such  as:  "found  violating"  "on  view";  "committed  in  his  pre- 
sence" etc.  The  interpretation,  however,  is  the  same,  regardless 
of  the  form  of  words ;  in  order  to  arrest  without  a  warrant,  the 
violator  must  be  caught  in  the  act,  so  to  speak. 

The  New  Brunswick  and  Maine  type  of  statute  confers  much 
broader  authority  on  the  warden  to  make  an  arrest  without  a 
warrant.  These  can  be  called  "probable  cause"  statutes,  and 
here  the  warden  can  arrest  without  a  warrant  for  past  or  "out- 
of -sight"  violations.  The  key  words  in  this  type  of  statute  are: 
"reason  to  believe" ;  "probable  grounds",  etc.  This  is  the  same 
type  of  authority  that  is  granted  in  most  fish  and  game  search 
statutes,  and  the  interpretations  of  such  statutes  would  also 
probably  govern  in  the  arrest  cases.  See  Section  75  under  Search 
&  Seizure  for  a  detailed  discussion  of  probable  cause. 

As  a  general  proposition,  however,  the  question  of  the 
warden's  right  to  make  an  arrest  can  be  a  very  troublesome  one. 
It  will  depend  first  of  all  on  whether  the  warden  has  or  has  not 
obtained  a  warrant.  If  he  has  obtained  a  valid  warrant,  then  he 
is  perfectly  justified  in  carrying  out  any  instructions  contained 
in  the  warrant.  However,  if  the  situation  demands  that  he  make 
an  arrest  first  and  obtain  his  warrant  later,  then  the  warden  has 
to  know  certain  basic  rules  of  law  in  order  to  protect  himself. 

If  the  warden  has  to  make  an  arrest  on  the  spot  without 
having  a  chance  to  get  a  warrant,  then  he  has  to  be  sure  of  his 
grounds.  He  must  know  whether  the  particular  crime  involved 
is  a  felony  or  a  misdemeanor  because  there  are  different  rules 
involved  for  each  type  of  crime.  The  warden,  in  general  can  ar- 
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rest  a  person  on  suspicion  of  a  felony  committed.  However,  in 
the  case  of  misdemeanors,  he  cannot  arrest  on  suspicion.  A  mis- 
demeanor must  actually  have  been  committed  in  his  presence  or 
there  must  be  probable  cause  (under  proper  statute).  In  any 
event,  the  warden  may  be  liable  to  a  damage  suit  if  he  acts: 

(1)  Too  rough,  nasty,  abusively,  or  confines  the 
defendant  in  an  improper  place ; 

(2)  Detains  the  defendant  longer  than  is  neces- 
sary to  get  a  warrant  without  doing  so. 

[<I  56]      Arrests  in  Misdemeanor  Cases 

Under  the  general  "presence"  -  type  statutes,  the  warden 
can  only  make  a  valid  arrest,  without  a  warrant,  for  a  misde- 
meanor if  the  crime  is  actually  committed  in  his  presence.  It  is 
not  enough  if  he  is  told  about  it  by  witness  or  complainant  or 
merely  hears  a  disturbance  from  a  distance.  He  must  actually 
see  the  offense  committed  with  his  own  eyes  or  comprehend  the 
facts  with  his  senses  of  sight,  smell,  or  hearing. 

EXAMPLES: 

1.  Farmer  calls  warden  at  1:00  AM  and  tells  him  that  A 
is  in  a  car  down  in  the  bock  field,  jacking  deer,  and 
shots  are  being  fired.  Warden  stops  A's  car  coming 
out  of  the  field,  searches  it  but  finds  only  unloaded 
rfle.  Arrest  of  A  without  warrant  for  night  hunting  IL- 
LEGAL. (Although  might  be  a  violation  under  some 
types  of  "weapons  in  a  vehicle"  statutes) 

2.  Warden,  at  night  in  deer  area,  hears  shots,  sees  lights 
and  stops  car  coming  out  of  area.  Finds  rifle,  am- 
munition and  light  in  car.  Arrests  driver  for  night  hunt- 
ing. LEGAL  arrest.  Warden  heard  and  saw  evidence  of 
violation. 

3.  Defendant  wearing  overalls;  officer  is  able  to  see  im- 
print of  a  pistol  in  his  pocket  well  enough  to  know  it 
is  a   pistol.  Officer  can  arrest  without     warrant     for 

crime  of  carrying  a  concealed  weapon  committed  in  his 
presence. 

4.  Officer  sees  offense  committed  inside  house  through 
the  open  door.  Can  enter  and  arrest  without  warrant. 

Furthermore,  the  officer  cannot  act  on  suspicion  that  a  mis- 
demeanor has  been  committed,  or  because  the  defendant  has  a 
bad  record. 
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5.  Defendant  has  a  long  record  for  intoxication  and  lar- 
cenies. The  officer  sees  him  lugging  a  case  of  beer 
down  the  street  in  the  middle  of  the  afternoon,  and 
defendant  refuses  to  say  where  he  got  it.  He  is  arres- 
ted on  the  spot  without  a  warrant  and  bought  into 
court.  It  then  appears  that  he  bought  the  case  of  beer. 
The  arrest  is  invalid. 

However,  if  the  defendant  admits  to  the  warden  that  he  has 
committed  the  violation,  the  warden  may  make  the  arrest  with- 
out a  warrant  even  though  the  offense  was  not  committed  in  the 
warden's  presence. 

6.  Warden  finds  string  of  fish  in  boat  on  shore  in  closed 
season.  Accosts  defendant  nearby  and  A  admits  taking 
ihe  fish.  Warden  may  arrest  the  defendant  without  a 
warrant. 

In  addition,  the  officer  must  make  the  arrest  immediately. 
He  cannot  wait  a  couple  of  hours  after  seeing  the  misdemeanor 
committed  and  then  go  back  and  arrest  the  defendant  without 
a  warrant.  If  he  fails  to  make  the  arrest  on  the  spot,  he  must 
secure  a  warrant  and  then  return  to  make  the  arrest.  However, 
a  delay  is  permissible  if  the  officer  is  merely  attempting  to  seek 
assistance  in  making  the  arrest. 

7.  Sheriff  purchases  liquor  from  defendant  outside  de- 
fendant's heme,  with  marked  bills,  and  then  departs. 
Returns  30  minutes  later  and  arrests  defendant,  with- 
out a  warrant,  inside  the  house,  and  searches  house. 
Defendant  charged  with  illegal  sale.  NOT  GUILTY.  Delay 
not  connected  with  the  arrest,  and  both  arrest  and 
search    are    illegal. 

[<I  57]      Felonies 

The  officer  can  make  an  arrest  on  a  suspicion  that  a  felony 
has  been  committed.  It  is  not  necessary  for  the  crime  to  be  com- 
mitted in  his  presence,  but  he  must  have  reasonable  grounds  for 
belief  in  the  guilt  of  the  person  arrested.  This  is  again  a  "prob- 
able cause"  situation.  The  same  restrictions  apply  as  to  treat- 
ment of  the  defendant  and  delay  in  getting  the  warrant  as  in 
the  case  of  misdemeanors.  Furthermore,  it  makes  no  difference 
that  the  defendant  is  later  acquitted  of  the  crime  for  which  the 
officer  arrested  him.  The  officer  is  still  justified  in  having  made 
the  original  arrest  if  he  had  reasonable  grounds  for  belief  in  the 
guilt  of  the  defendant.  However,  the  officer  has  no  authority  to 
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stop  a  person  peaceably  passing  by  in  order  to  attempt  to  search 
him  for  incriminating  evidence.  There  must  be  suspicious  circum- 
stances or  conditions  present  so  that  a  prudent  person  would 
reasonably  believe  the  defendant  was  guilty  of  a  felony. 

[<J  58]      Reasonable  Grounds  Of  Suspicion 

Mere  general  suspicion  is  not  enough.  There  must  be  facts 
or  circumstances  or  information  pointing  to  the  guilt  of  the  de- 
fendant, for  the  specified    offense  in  question. 

EXAMPLE: 

1.  Officers  in  the  prowl  car  see  a  speeding  cab  ahead. 
Through  the  window  they  see  the  passenger  making 
a  suspicious  move  as  if  hiding  something  behind  the 
seat.  The  officers  stop  the  cab  and  arrest  the  passenger 
immediately  without  warrant  for  carrying  a  concealed 
weapon.  The  arrest  is  ILLEGAL  because  it  was  based  on 
mere  general  suspicion. 

Even  if  a  search  disclosed  a  weapon  in  the  cab  in  the  above 
case,  the  arrest  would  still  be  illegal.  The  officer  must  have  good 
grounds  for  the  arrest  to  start  with,  and  the  results  of  an  illegal 
search  will  not  be  allowed  to  justify  an  illegal  arrest. 

[q  59]      Source  Of  Officer's  Belief 

The  officer  in  making  an  arrest  for  a  felony  without  a  war- 
rant is  justified  in  acting  on  reliable  information  from  third  per- 
sons. 

EXAMPLES: 

1.  A  report  from  headquarters  of  a  store  break  and  the 
officer  sees  the  defendant  running  away  from  scene. 
Arrest  is  valid. 

2.  A  Federal  officer  informs  the  local  sheriff  that  a  mailed 
package  contains  drugs.  The  sheriff  arrests  the  defend- 
ant carrying  described  package.  The  arrest  is  proper. 

3.  Telegram  is  received  from  out  of  state  police  that  the 
defendant  is  wanted  for  passing  a  bad  check.  De- 
fendant is  arrested  without  a  warrant.  Arrest  is  legal. 

[<J  60]      Bad  Reputation  Or  Record  Of  Defendant 

Bad  reputation  or  record  of  the  defendant  alone,  without 
other  suspicious  circumstances,  do  not  give  an  officer  proper 
cause  for  belief  of  the  defendant's  guilt  of  the  particular  crime 
so  as  to  justify  his  arrest  without  a  warrant. 
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EXAMPLE: 

1.  Prostitute  with  prior  record  passes  police  officer  and 
says  "Hello  there,  kid".  Arrest  without  a  warrant  is 
not    justified. 

[<J  61]      Making  Authority  Known 

The  officer  should  identify  himself  when  making  an  arrest 
without  a  warrant;  otherwise,  the  defendant  need  not  submit  to 
the  officer's  request  and  would  not  be  guilty  of  a  battery  in  re- 
sisting. However,  if  the  crime  is  committed  is  the  officer's  pres- 
ence, or  if  the  defendant  starts  a  fight  immediately,  the  officer 
may  make  the  arrest  without  first  identifying  himself. 

In  addition,  in  the  case  of  a  misdemeanor  not  committed  in 
the  officer's  presence,  even  though  a  warrant  has  been  issued, 
the  officer  is  not  protected  unless  he  actually  has  the  warrant  on 
his  person  when  making  the  arrest  (unless,  of  course,  the  warden 
is  operating  under  a  "probable  cause"  type  of  statute).  Also,  it  is 
good  practice  to  show  the  warrant,  although  it  is  not  absolutely 
necessary  if  the  officer's  official  capacity  is  apparent  or  there  is 
resistance  to  the  arrest,  etc. 

USE  OF  FORCE 

[f  62]      In  General 

An  officer  making  a  lawful  arrest  can  use  enough  force  to 
secure  the  prisoner,  overcome  resistance,  prevent  escape,  effect 
recapture,  or  protect  himself  from  bodily  harm.  He  is  never 
pemitted  to  use  unnecessary  force  or  dangerous  methods  when 
peaceful  ones  would  be  sufficient. 

EXAMPLES: 

1.  A  road  block  is  set  up  and  the  driver  of  a  wanted  car 
pulls  up.  An  officer  has  no  right  to  shoot  into  the  car 
without  warning,  unless  the  defendant  is  known  to  be 
armed    and    desperate. 

2.  Defendant  is  arrested  and  is  walking  along,  held  by 
two  officers.  He  insults  one  by  bad  language  and  the 
officer  hits  him.  The  officer  is  guilty  of  assault  and 
battery. 

[<I  63]      Arrest  for  Misdemeanor 

The  officer  may  use  whatever  physical  force  is  necessary 
to  make  the  arrest,  if  the  defendant  resists. 
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EXAMPLE: 

1.  Warden  makes  valid  arrest  for  illegal  possession  of 
game.  Defendant  swings  on  warden  with  his  fist. 
Warden  can  then  use  club,  blackjack,  fists,  etc.,  but 
only  to  extent  necessary  to  subdue  the  defendant.  If 
the  warden  uses  unnecessary  force,  he  may  himself  be 
liable    for    Assault    and    Battery. 

[<J  64]      Arrest  for  Misdemeanor  -  Shooting 

A  warden  is  never  justified  in  using  firearms  to  make  an  ar- 
rest for  a  misdemeanor  except  in  a  clear  case  of  self-defense. 
The  rule  is  that  human  life  in  such  minor  cases  is  mere  valu- 
able than  making  an  arrest.  Therefore,  the  warden  is  never 
justified  in  shooting  to  prevent  the  defendant's  escape  either  be- 
fore or  after  arrest  for  a  misdemeanor  if  the  defendant  has 
made  no  resistance.  If  the  warden  kills  the  defendant,  then  the 
warden  may  be  found  guilty  of  murder  or  manslaughter. 

EXAMPLES: 

1.  Warden  hears  shots  from  private  field  and  claims  to 
see  D  carrying  rifle  (closed  season).  Goes  on  D's  land 
meets  D  without  rifle.  (D  claims  warden  carrying  pistol 
in  hand)  .  .  argument,  words,  blows,  and  warden 
finally  pins  D  to  the  ground,  when  D  is  shot  by  the 
warden's  pistol.  UNLAWFUL  SHOOTING:  gun  fired  (ap- 
parently with  intent)  while  D  effectively  pinned  to 
ground;  firing  was  not  necessary  to  protect  warden 
from   death  or   bodily  harm.   (W.   Va.)   (1) 

2.  Office  on  duty  sees  car  driven  towards  him  in  reckless 
manner,  and  occupants  whooping  and  hollering.  Sig- 
nals car  to  stop  but  car  comes  at  him  and  he  jumps 
back.  Car  goes  around  block  and  returns  and  does 
same  thing.  Officer  shoots  at  back  tire  but  kills  occu- 
pant.   Guilty   of   MANSLAUGHTER. 

However,  if  defendant  resists  legal  arrest,  the  warden  can 
use  sufficient  force  to  make  the  arrest.  He  can  even  legally  kill 
the  defendant  if  resistance  is  such  as  to  put  the  officer  in  danger 
of  his  life  or  great  bodily  harm. 

3.  Decedent's  widow  sued  Warden  to  recover  damages 
for  death  by  wrongful  shooting.  Warden  found  de- 
ceased with  wild  turkey  out  of  season;  ordered  him 
stop;  deceased  refused  and  fled,  pointing  rifle  at 
warden  several  times  during  pursuit.  Deceased  got  be- 
hind tree  and  fired  at  warden,  hitting  him  in  shoulder. 
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Warden    fired,    killing    deceased.    NO    LIABILITY:    War- 
den fired  in  self-defense.  (Ga.)  (2) 

[<J  65]      Arrest  for  Felony 

In  case  of  a  felony,  a  different  rule  applies.  A  felony  is  re- 
garded as  a  serious  crime  and  therefore,  the  officer  is  authorized 
to  use  whatever  force  is  necessary  to  overcome  resistance.  The  of- 
ficer is  even  permitted  to  shoot  to  kill  in  order  to  prevent  the  de- 
fendant's escape,  if  there  is  absolutely  no  other  way  to  prevent  it. 
However,  if  the  officer  could  prevent  the  defendant's  escape  by 
asking  for  aid,  then  he  is  not  permitted  to  use  firearms. 

However,  the  officer  shoots  at  his  peril;  if  he  hits  the 
wrong  man  or  if  there  has  been  no  felony  actually  com- 
mitted, even  though  the  officer  had  good  reason  to  believe  that 
it  had  been,  he  may  be  liable  for  the  results  -  both  civilly  and 
criminally. 

The  difference  to  be  remembered  here  is  this;  reasonable 
suspicion  will  justify  an  arrest  for  a  felony  but  the  officer  must 
have  actual  knowledge  of  a  felony  to  justify  shooting  in  making 
the  arrest  or  preventing  escape.  (If  the  defendant  does  not  offer 
resistance,  etc.) 

[<J  66]    .  Defendant's  Right  to  Resist  Arrest 

If  the  original  arrest  is  unlawful,  (invalid  warrant;  arrest 
without  warrant  for  misdemeanor  not  committed  in  the  warden's 
presence,  etc.)  then  the  defendant  has  a  legal  right  to  resist  ar- 
rest and  use  whatever  force  may  be  necessary.  This  is  true  even 
though  the  defendant  may  be  actually  guilty  of  the  crime  in 
question. 

EXAMPLE: 

1.  Officer  is  told  of  a  fight;  goes  to  the  scene  and  sees 
defendant  running  away.  Pursues  him  and  gets  into 
a  scuffle.  Defendant  is  NOT  GUILTY  of  assault  and 
battery,  and  officer  may  be. 

However,  in  such  cases,  the  defendant  has  no  right  to  shoot 
or  use  dangerous  weapons  except  in  self-defense. 

FORCIBLE  ENTRY 

[C  67]      With  a  Warrant 

An  officer  acting  under  a  warrant  for  arrest  of  a  defendant 
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can,  after  being  refused  admission,  break  down  the  doors  of  a 
house  by  day  or  night  in  order  to  make  a  search  for  the  defend- 
ant, even  though  it  turns  out  that  the  defendant  was  not  actually 
found  in  the  building. 

[<|  68  [     Without  a  Warrant 

The  officer  may  make  a  forcible  entry  of  a  dwelling  with- 
out a  search  warrant  to  search  for  a  defendant  accused  of  a  fel- 
ony or  who  has  committed  a  misdemeanor  in  his  presence,  if  he 
has  reasonable  cause  to  believe  the  defendant  is  on  the  premises. 
However,  he  has  no  authority  to  break  into  a  dwelling  in  order 
to  make  an  arrest  on  the  mere  suspicion  of  a  misdemeanor. 

EXAMPLES: 

1.  Officers,  against  remonstrance  and  resistance  of  land- 
lord, break  into  upper  rooms  of  hotel  on  suspicion 
that  liquor  is  there  being  illegally  sold.  Officers  GUILTY 
of  assault  and    battery. 

2.  BUT,  if  the  officer  hears  shouts,  cursing  and  signs  of 
a  fight  coming  from  a  house,  he  can  break  in  to  stop 
the   affray   without  a   warrant. 

PROCEDURE  FOLLOWING  ARREST 

[<I  69]      Obtaining  a  Warrant 

If  the  officer  makes  an  arrest  without  a  warrant,  he  is  al- 
lowed to  keep  the  defendant  in  custody  only  a  reasonable  time 
until  he  can  get  a  warrant.  A  reasonable  time  will  depend  on  the 
circumstances  in  each  case.  It  may  be  a  few  minutes  if  the  court 
is  in  session,  or  if  the  clerk  of  courts  is  readily  available,  or  it 
may  be  thirty-six  hours  over  a  weekend.  If  the  defendant  is  de- 
tained an  unreasonable  length  of  time  after  an  arrest  without  a 
warrant,  the  officer  may  be  liable  for  damages. 

EXAMPLE: 

1.  Defendant  arrested  at  8:00  P.M.  for  drunken  driving; 
kept  in  jail  until  the  following  morning  and  then  ar- 
raigned.   No    unnecessary   delay. 

[<J  70]      Hearing  or  Bail 

Statutes  usually  require  that  after  an  arrest  under  a  war- 
rant, or  where  a  warrant  is  later  procured,  the  defendant  must 
be  brought  before  the  court  for  hearing  as  soon  as  practicable 
under  the  circumstances.  If  the  court  is  not  in  session,  as  in  the 


36  MANUAL   FOR  THE   CONSERVATION   OFFICER 

usual  case,  the  defendant  must  be  allowed  to  give  bail,  as  soon 
as  possible,  until  the  next  session  of  the  court  -  as  in  the  case 
where  an  arrest  is  made  at  night  or  over  a  weekend.  Courts,  how- 
ever, are  not  required  to  be  in  session  twenty-four  hours  per 
day,  and  it  is  usually  sufficient  if  defendant  is  arraigned  at  next 
regular  session  of  the  court. 

If  the  officer  delays  unreasonably  in  getting  a  warrant. 
preferring  charges  against  the  defendant,  preventing  him  from 
getting  bail  or  taking  him  before  a  magistrate  for  hearing  and 
examination,  the  officer  may  be  liable  for  damages  to  the  de- 
fendant. This  liability  may  exist  regardless  of  whether  or  not 
the  defendant  is  actually  convicted  of  the  offense  in  question. 

[<J  71]      Detention  for  Investigation 

An  officer  is  not  legally  permitted  to  hold  a  defendant  an 
unnecessary  time  before  getting  a  warrant,  for  the  purpose  of 
making    an    investigation    and  in  order    to    prepare    evidence 

against  him. 

EXAMPLE: 

1.  A  suspect  on  a  larceny  charge  is  picked  up  and  grilled 
for  twelve  hours  before  warrant  is  secured  or  he  is 
allowed  to  get  bail.  His  detention  is  ILLEGAL. 

[Q  72]      Release  after  Investigation 

In  the  case  of  felonies,  an  officer  may  arrest  a  suspect  with- 
out a  warrant  if  he  has  reasonable  grounds  to  believe  the  de- 
fendant guilty  of  the  crime  and  can  hold  the  party  a  reasonable 
time  until  he  can  procure  a  warrant.  If,  within  a  reasonable  time 
before  he  does  get  the  warrant,  he  is  satisfied  as  to  the  defend- 
ant's innocence,  he  can  release  the  defendant  without  bringing 
him  into  court  without  any  liability  on  his  part  for  false  arrest. 

In  the  case  of  misdemeanors,  however,  if  the  officer  has  ar- 
rested the  defendant  without  a  warrant  he  must  get  a  warrant 
within  a  reasonable  time  and  bring  the  defendant  into  court  for 
hearing.  If  the  defendant  is  released  without  bringing  him  into 
court,  then  the  officer  may  be  liable  for  false  arrest. 

EXAMPLE: 

1.  The  officer  picks  up  a  drunk  and  locks  him  up  for  the 
night  and  releases  him  in  the  morning  without 
charges.  This   is  an   illegal  arrest   in   many  states. 
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IN  CONNECTION  WITH  AN  ARREST 

[<I  73]      Illustrative  Statutes 

1.  "Any  member  of  the  commission,  the  director,  and 
any  game  protector,  deputy  game  protector,  or  ex- 
officio  game  protector  may  search  without  warrant, 
any  conveyance,  vehicle,  game  bag,  game  basket, 
game  coat  or  other  receptacle  for  game  animals,  game 
birds,  or  game  fish,  or  any  package  box,  tent,  camp, 
or  other  similar  place  which  he  has  reason  to  believe 
contains  evidence  of  violations  of  law  or  rules  and  reg- 
ulations of  the   commission."      (Washington) 

2.  "It  shall  be  unlawful  for  the  operator  of  any  vehicle 
to  immediately  fail  or  refuse  to  stop  any  such  vehicle 
or  conveyance  of  any  kind,  upon  request  or  signal  of 
any  officer  whose  duty  it  is  to  enforce  the  game  laws 
when  such  officer  is  in  uniform."  (Maine) 
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[6  74]      General  Principles 

Effective  search  procedures  are,  of  course,  a  basic  tool  of 
the  enforcement  agency.  Without  such  procedures,  the  warden 
would  be  unable  even  to  get  to  first  base,  so  to  speak.  On  the 
other  hand,  the  Federal  constitution  and  all  the  State  constitu- 
tions protect  the  individual  citizen  against  unreasonable 
searches.  A  balance  must  be  struck,  therefore,  between  effec- 
tive enforcement  and  individual  liberties.  The  question  most  fre- 
quently arises  in  connection  with  the  warden's  right  to  search 
cars,  boats,  buildings,  etc.  without  a  warrant.  If  the  warden 
secures  a  search  warrant  through  statutory  procedures,  then, 
of  course,  he  is  completely  protected  as  long  as  he  follows  the 
instructions  in  the  warrant.  If,  however,  the  warden,  acting  with- 
out a  warrant,  makes  a  search  which  turns  out  to  be  illegal,  he 
may  be  civilly  liable  for  all  sorts  of  consequences,  depending  on 
the  circumstances,  such  as:  assault  and  battery,  false  arrest, 
trespass,  etc.  It  is  extremely  important,  therefore,  that  the  war- 
den be  fully  acquainted  with  the  search  law  of  his  own  jurisdic- 
tion and  the  court  interpretations  of  the  statute. 

m  74.1]      Searches  Without  a  Warrant  -  General  Crimin*al  Law 

In  enforcing  the  general  criminal  law  (as  distinguished 
from  conservation  statutes)  the  arresting  officer  has  rather  lim- 
ited search  rights  where  he  makes  an  arrest  without  a  warrant. 
The  general  rule  is  that,  in  connection  with  and  after  making 
a  valid  arrest,  the  officer  has  the  right  to  search  the  defendant, 
his  vehicle  or  the  immediate  surrounding  area  to  seize  any  in- 
criminating evidence  which  he  may  find.  To  start  with,  however, 
the  arrest  itself  must  be  valid  -  that  is,  for  a  misdemeanor  com- 
mitted in  the  presence  of  the  officer  -  or  the  officer  must  have 
reasonable  grounds  for  belief  that  a  felony  has  been  committed. 
If  the  original  arrest  is  illegal,  then  the  search  and  seizure  is 
also  illegal.  You  can't  first  make  a  search  and  then,  on  the  basis 
:>f  what  you  find,  decide  to  arrest  the  defendant. 

EXAMPLE: 

1.  Officers  break  into  defendant's  bedroom;  see  two  cap- 
sules on  table,  but  defendant  swallows  them  immedi- 
ately. Officers  grab  defendant  but  unable  to  recover 
capsules;  take  him  to  hospital  and,  without  consent, 
Doctor    uses    stomach    pump    to    recover    capsules.    The 
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capsules  are  narcotics  and  defendant  is  charged  with 
illegal  possession  -  a  misdemeanor.  Illegal  seizure  and 
arrest,  and  officers  guilty  of  assault  and  battery.  No 
evidence  of  a   crime  prior  to  search. 

[(J  74.2]       Area  of  Search  -  General  Criminal  Law 

When  making  a  valid  arrest  with  or  without  a  warrant, 
and  without  a  search  warrant,  the  officer  may  search  the  de- 
fendant's person  and  examine  objects  in  the  immediate  vicinity 
under  the  defendant's  control  -  such  as,  suitcase,  bureau  draw- 
ers, closets,  etc.  in  the  same  room  in  which  the  defendant  was 
found.  Searching  other  rooms  in  the  house,  however,  after  the 
arrest,  would  probably  be  invalid  without  a  search  warrant. 

EXAMPLES: 

1.  Defendant  is  arrested  in  a  hotel  lobby  on  a  charge  of 
keeping  a  disorderly  house.  It  is  legal  for  the  officers 
to  examine  a  hotel  register  openly  displayed  in  the 
same   room. 

2.  Defendant  stopped  for  speeding  and  reckless  driving. 
Car  is  searched,  and  drugs  found.  Charged  with  ille- 
gal possession.  Search  of  car  and  seizure  are  valid. 

Generally,  on  making  a  valid  arrest,  with  or  without  a  war- 
rant, the  officer  can  search  only  a  very  limited  area  without  get- 
ting a  special  search  warrant.  If  the  officer  goes  beyond  the 
place  where  the  arrest  is  made,  the  search  will  probably  be  il- 
legal. 

3.  Officer  arrests  defendant  at  his  place  of  employment, 
then  immediately  goes  to  his  home,  searches  his  room 
and  seizes  documents  without  a  warrant.  ILLEGAL 
SEARCH   AND   SEIZURE. 


[<J  75]     Searches  Under  Conservation  Statutes  -  Probable  Cause 

Under  most  conservation  statutes,  the  warden  has  consid- 
erably broader  search  powers  than  the  general  law  enforcement 
officer.  The  very  nature  of  the  violation  makes  this  imperative. 

The    usual    statutory    language    is:" where    the    warden.... 

has  reason  to  believe a  violation. . . ."  Under  this     type     of 

provision,  the  warden  has  broad,  but  not  unlimited,  powers  of 
search.  He  must  always,  however,  observe  and  be  governed  by 
the  basic  criterion:  from  the  facts  available  to  him  before  the 
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search,  does  he  have  reasonable  cause  to  believe  that  a  violation 
has  been  committed  ?  If  he  does,  he  can  make  the  search.  If  he 
has  absolutely  nothing  to  go  on,  however,  or,  if  he  has,  at  best, 
a  mere  suspicion  or  conjecture  but  makes  the  search  regardless, 
he  does  so  at  his  peril.  Even  if  the  search  turns  up  absolute  evi- 
dence of  the  violation  -  illegal  carcass,  etc.  -  this  will  not  cure 
the  original  illegality  of  the  search,  and  he  may  well  be  liable 
civilly  to  the  alleged  offender  for  damages. 

It  should  be  emphasized,  however,  that  unless  the  search 
provisions  of  the  conservation  statute  provide  for  searches  on 
"probable  cause",  the  warden's  authority  to  make  searches  and 
seizures  must  be  exercised  in  accordance  with  general  criminal 
law  principles.  (Sections  74.1  and  74.2) 

The  trouble,  however,  arises  in  determining  in  any  given 
situation  how  much  evidence  or  facts  are  necessary  to  show 
"probable  (reasonable)  cause".  The  decision  to  search  or  not  to 
search  must  be  made  on  the  spur  of  the  moment,  and  hence  the 
warden  should  be  thoroughly  familiar  with  the  situations  where 
the  courts  have  held  searches  to  be  reasonable  or  unreasonable. 

Probable  cause  has  been  defined  by  one  Court  (although 
not  too  helpfully)  as  follows: 

"If  the  facts  and  circumstances  before  the  officer 
pre  such  as  to  warrant  a  man  of  prudence  and  caution 
in  believing  that  the  offense  has  been  committed,  it 
is  sufficient." 

Under  today's  conditions,  many  of  the  search-without-war- 
rant  problems  arise  in  connection  with  the  search  of  automo- 
biles. To  assist  the  warden  in  this  connection,  some  states  have 
enacted  statutes  requiring  vehicles  to  stop  on  orders  of  a  war- 
den in  uniform.  This  authority,  although  helpful,  is  only  inci- 
dental to  the  real  problem.  It  does  not  broaden  the  warden's 
authority  to  search  under  a  statute  such  as  the  Maine  Statute, 
but  only  gives  him  the  opportunity  to  see  what  there  is  to  be 
seen.  If  what  he  sees  is  a  basis  for  probable  cause,  he  can  go 
ahead  and  make  the  search ;  otherwise,  he  is  no  further  ahead. 
The  following  examples  demonstrate  certain  situations  where 
the  courts  have  held  searches  to  be  either  lawful  or  unlawful: 

m  76]      Probable  Cause  -  Examples 

1.  Warden  parked  in  deer  area  about  10:30  PM  in  closed 
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season.  Sees  car  traveling  slowly  along  the  road,  and 
lights  sweeping  side  of  road.  Follows  defendants  two 
miles  and  then  stops  car.  Sees  lantern  and  gun  inside 
through  the  window.  Opens  door  and  takes  out  gun 
and,  in  so  doing,  sees  blood  and  deer  hair  on  shoes 
of  the  defendants.  Arrests  defendants,  and,  on  re- 
quest, one  of  defendants  opens  trunk.  Fresh-killed 
deer  and  jack  light  in  trunk.  Defendants  claim  illegal 
search  and  hence  evidence  inadmissible.  LEGAL 
SEARCH:  Warden  had  sufficient  evidence  without  tres- 
pcss    for    probable    cause.    (Wise.)    (1) 

2.  Warden,  in  closed  trout  season,  finds  defendant's 
car  stuck  near  trout  pond.  Sees  one  defendavi  come 
off  the  pond,  carrying  an  ice  chisel,  and  hears  voices 
on  the  pond.  Waits  for  car  to  come  out;  stops  it; 
opens  door  and  searches  it.  Finds  illegal  trout.  Same 
statute  as  Maine.  LEGAL  SEARCH.  Enough  evidence  of 
violation  to  justify  man  of  reasonable  caution  in  be- 
lieving  that  car   had   contraband   in   it.   (Wise.)  (2) 

3.  Defendant  charged  with  unlawful  possession  of  deer 
in  closed  season.  Statute  provided  that  any  persons 
refusing  to  permit  inspection  by  warden  guilty  of 
misdemeanor.  Warden  observes  defendant  in  deer 
area;  2-  3  hours  later  stops  defendant's  car  about  30 
miles  away;  observes  rifles  in  car  but  nothing  else. 
Opens  trunk  and  finds  deer.  Defendant  claims  illegal 
search.  LEGAL  SEARCH.  Sufficient  connection  between 
observation  of  defendant  in  hunting  area  and  later 
search.  Different  perhaps  if  search  made  days  later. 
(Note;  this  particular  result  might  not  be  followed  in 
other  courts.  See  cases  under  "unlawful  search"  be- 
low.) (Tenn.)  (3) 

4.  Warden  charged  with  assault  and  battery  on  fol- 
lowing facts:  warden,  with  reasonable  cause,  follows 
P's  truck  into  P's  driveway  to  search  for  illegal  game. 
P  orders  warden  to  leave  but  warden  refuses.  P  at- 
tacks warden  as  result  of  legal  search.  LEGAL  SEARCH. 
Warden  has  right  to  follow  car  onto  private  premises 
(if  reasonable  cause)  and  does  not  have  to  leave  until 
search  completed.  (N.J.)  (4) 

5.  See  facts  under  Ex.  1  under  Section  1 1 0.4.  Defend- 
ants also  claimed  in  this  case  that  the  search  was  ille- 
gal. The  court  said,  however,  that  the  warden  had  rea- 
sonable cause  to  believe  a  violation  had  been  committed 
before  the  search  —  blood  stains,  rifles,  time  of  year, 
false   information,   etc.   Also,   searches   may    be    made 
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freely  in  open  fields,  woods,  etc.  without  a  warrant, 
as  distinguished  from  searches  of  vehicles,  dwellings, 
etc.   (Oregon)   (5) 

6.  Statute  forbids  use  of  certain  type  of  nets  in  waters 
of  Lake  Huron  over  80  feet  deep.  Wardens  patrol- 
ling Lake  Huron  by  boat,  came  on  defendant's  net 
10  miles  from  shore  where  instruments  showed  water 
over  80  feet  deep.  Warden  lifted  net  and  seized  it. 
Defendant  claimed  illegal  search  and  seizure.  GUILTY. 
Wardens  patrolling  in  a  public  place  observed  net 
used  in  violation  of  the  statute.  Was  a  misdemeanor 
committed  in  presence  of  wardens  and  they  had  right 
to    make   the   search.    (Mich.)   (6) 

[<J  77]      No  "probable  cause"  -  Examples 

The  following  examples  illustrate  situations  where  the 
courts  have  held  searches  to  be  unlawful  under  the  particular 
statutes  involved.  These  should  be  compared  with  the  lawful 
search  examples: 

1.  Defendant  warden  charged  with  assault  and  battery 
under  following  facts:  Warden  stops  J  (former  vio- 
lator) on  woods  road  near  hunting  camp  in  closed 
season.  Rifle  in  case  resting  on  back  seat  with  butt 
on  floor.  Christmas  tree  in  back  up  off  floor,  as  if  rest- 
ing on  or  covering  something.  Warden  suspects  illegal 
deer  and  makes  search  during  which  assault  and  bat- 
tery occurs.  ILLEGAL  SEARCH.  Defendant  warden  guilty 
of  assault  and  battery;  search  based  on  mere  sus- 
picion and  no  reasonable  cause  to  back  it  up.  Only 
evidence  presented  —  in  game  country  with  a  rifle 
and  a  Christmas  tree.  (Wis.)  (7)  (Note:  Compare  Ex.  3 
above) 

2.  Warden  boards  train,  searching  for  game  violator 
on  information  from  local  police.  Sees  defendant 
seated  with  some  feathers  sticking  out  of  his  pocket. 
Searches  him  by  force  and  finds  4  illegal  pheasants. 
Defendant  claims  evidence  illegally  obtained.  ILLE- 
GAL SEARCH.  Evidence  shculd  not  be  used;  no  prob- 
able cause  for  an  arrest  without  the  search.   (III.)  (8) 

3.  Defendant  charged  with  obstructing  officer  in  per- 
formance of  his  duty  on  basis  of  his  failing  to  stop 
his  car  on  warden's  orders.  Game  statute  allowed 
search  on  reasonable  cause.  ILLEGAL  SEARCH.  War- 
den has  no  right  to  step  cars  at  will  without  prob- 
able cause  to  believe  a  violation  has  been  committed 
(N.Y.)  (9) 
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With  regard  to  the  last  example,  it  should  be  noted  that 
many  states  have  enacted  statutes  requiring  motorists  to  stop  on 
signal  from  a  warden  in  uniform.  However,  sueh  a  statute  does 
not  broaden  the  permissible  area  of  search.  After  stopping  the 
vehicle,  unless  the  facts  available  to  the  warden  by  the  senses 
alone-sight,  smell,  etc.  -  indicate  probable  cause,  the  warden  is 
not  justified  in  making  a  search,  regardless  of  what  it  turns  up. 

[0  78]      Seizure  of  Evidence  -  Illustrative  Statute 

1.   "The  officers   mentioned   in   ORS  496.645   may   at   any 
time,   without  warrant  seize   and   take   possession   of: 

1.  Any  wild  animals,  birds  or  game  fish  which  have 
been  caught,  taken  or  killed,  or  had  in  posses- 
sion or  under  control,  which  have  been  killed, 
had  in  possession  or  shipped,  at  any  time,  in  any 
manner  or  for  any  purpose  contrary  to  any  law 
of   this   stage. 

2.  Any  guns,  boats,  dogs,  fishing  or  other  apparatus 
used  for  the  purpose  of  hunting  or  fishing,  at 
any  time,  in  any  manner  or  for  any  purpose  con- 
trary  to   any    law   of  this    state."      (Oregon) 

As  a  result  of  a  search,  the  warden  may  find  evidence  of 
the  violation  -  fish,  game,  devices,  apparatus,  etc.  The  conser- 
vation statutes  generally  give  the  warden  authority  to  seize 
such  items  and  hold  them  as  evidence.  Some  statutes  specifically 
restrict  the  seizure  for  purposes  of  evidence;  others  make  no 
such  restrictions  and  use  the  seizure,  not  only  for  evidentiary 
purposes  but  also  as  a  part  of  any  eventual  condemnation  pro- 
ceedings. The  important  thing  to  remember  in  this  area  is  that, 
unless  the  conservation  statute  contains  specific  seizure  authority 
broad  enough  to  cover  the  case  in  hand  (and  not  all  of  them  do), 
the  warden's  authority  is  governed  by  general  criminal  rules. 
(Sections  74.1  and  74.2) 

[C  79]      Use  of  Evidence   Obtained   Through   Illegal   Search   & 
Seizure 

Many  states  have  adopted  the  rule  that  the  constitutional 
privileges  against  unreasonable  search  and  seizures  prevents 
the  use  in  court  of  any  evidence  so  obtained.  In  fact,  the  United 
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States  Supreme  Court  has  ruled  that  this  applies  in  both  Federal 
and  States  cases.  In  the  "train"  case,  for  example,  (Section  77) 
the  evidence  resulting-  from  the  search  was  held  inadmissible 
and  the  conviction  was  reversed. 

SEARCH  WARRANTS 

[C  80]      In  General 

A  search  warrant  is  usually  defined  as  an  order  issued  by 
a  magistrate  in  the  name  of  the  state  authorizing  a  police  offi- 
cer to  search  certain  specified  premises  for  personal  property 
alleged  to  be  there  for  use  of  such  evidence  in  connection  with 
a  criminal  prosecution. 

The  reason  that  search  warrants  are  required  is  that  both 
the  Federal  and  State  Constitutions  carefully  protect  the  rights 
of  citizens  to  be  free  from  unreasonable  search  and  seiz- 
ures. A  warden  has  absolutely  no  right  to  break  into  any  home 
or  building,  merely  on  suspicion  that  a  crime  has  been  committed 
therein  or  that  there  might  be  evidence  of  a  crime  in  the  build- 
ing. 

[<J  81]      Procedure 

The  various  state  statutes  usually  set  out  in  detail  the  re- 
quirements for  securing  a  search  warrant.  They  can  be  issued 
only  by  a  magistrate ;  there  must  be  a  complaint  sworn  to,  des- 
cribing carefully  the  place  to  be  searched,  the  owner  of  the  pre- 
mises in  question,  the  person  or  thing  to  be  seized,  and  the  par- 
ticular offense  alleged.  Oftentimes,  the  law  will  not  allow  a 
search  to  be  made  of  a  dwelling  house  in  the  night-time  unless 
the  magistrate  is  satisfied  the  warrant  is  necessary  to  prevent 
the  escape  or  removal  of  the  person  or  property  in  question. 

Moreover,  the  warden  must  comply  with  the  instructions 
contained  in  the  search  warrant.  If  he  goes  beyond  them  or 
varies  from  the  warrant  materially,  he  may  not  be  protected  by 
the  warrant  and  may  be  liable  as  a  trespasser. 

EXAMPLES: 

1.  Warden  had  search  warrant  allowing  search  of 
house  for  illegal  gill  nets;  searched  house  and  found 
gill   nets;  also  searched    barn  and   found    illegal    trap 
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nets;  seized  and  destroyed  ALL  nets.  Owner  sued 
for  damages.  WARDEN  LIABLE  FOR  TRAP  NETS.  Both 
seizures  illegal  but  warden  protected  by  warrant  for 
gill  nets;  search  of  barn  illegal  without  warrant  and 
warden  liable  for  trap  nets.        (N.   Y.)      (10) 

2.  Warden  secures  daytime  search  warrant  to  search  for 
illegal  game.  Search  actually  made  at  night-time  and 
defendant  arrested  an  hour  after  search  completed, 
when  he  returns  home.  ILLEGAL  SEARCH  AND  SEIZURE 

The  premises  to  be  searched  must  be  described  as  carefully 
as  possible  under  the  circumstances;  the  type  of  building  or 
structure,  the  number  of  the  street  at  which  it  is  located,  com- 
pass direction,  the  owner  or  occupant  of  the  premises  and  what- 
ever other  information  may  be  available.  The  rule  is  that  the 
description  must  contain  enough  to  identify  the  place  to  be 
searched  with  reasonable  certainty ;  confine  the  search  to  one 
building  and  place,  and  leave  no  discretion  to  the  officer  as  to 
what  premises  should  be  searched. 

The  warden  has  a  right  to  use  force  to  carry  out  his  orders 
in  the  warrant  and  to  break  into  dwellings,  although  a  demand 
should  first  be  made  if  someone  is  present  on  the  premises.  A 
person  interfering  with  the  warden  in  the  execution  of  the  war- 
rant may  be  guilty  of  contempt  of  court  under  the  -common  law 
and  usually  will  also  be  in  violation  of  the  search  warrant  sta- 
tute. 

EXAMPLE: 

2.  Officer  obtains  search  warrant  to  search  building  for 
gambling  devices,  but  defendant  owner  obtains  ad- 
vance information  of  raid,  and  customers  depart.  When 
officers  arrive,  defendant  is  outside  and  door  locked. 
Denies  having  key  end,  in  meantime,  equiment  is  re- 
moved. Defendant  GUILTY  OF  CONTEMPT  in  hinder- 
ing and  delaying  execution  of  warrant. 


[<J  82]      When  Executed 

The  rule  is  that  the  search  warrant  must  be  executed  with- 
in a  reasonable  time  after  it  is  issued.  Actually,  this  means  as 
soon  as  possible  under  the  circumtances.  The  distance  to  be 
traveled,  the  condition  of  the  roads,  the  weather,  etc.,  may  all 
be  considered  in  determining  what  is  a  reasonable  time.  How- 
ever, the  warrant  cannot  be  obtained  and  then  held  to  be  used 


46  MANUAL   FOR  THE  CONSERVATION   OFFICER 


at  the  warden's  discretion.  If  such  is  the  case,  then  the  warrant 
may  be  invalid,  and  the  warden  serving  it  liable  fcr  damage. 

EXAMPLE: 

1.  Warrant  to  search  for  illegal  liquor  is  issued  on  July 
20th.  Officer  holds  it  until  July  23rd  for  no  good  reason, 
and  then  serves  it.  The  warrant  is  INVALID  and  the 
officer  may  be  civilly  liable  for  any  damages  caused 
by  the  search  and  seizure. 

[<J  83]      Liability  of  Warden  for  Improper  Acts 

In  making  an  arrest,  the  warden  has  a  plain  duty  to  the 
community  to  use  every  legal  means  to  accomplish  it.  On  the 
other  hand,  the  defendant  as  a  citizen  has  the  right  to  be  pro- 
tected in  his  basic  constitutional  privileges.  If  the  warden  vio- 
lates these  privileges,  he  may  be  liable  to  the  defendant  for 
damages  or  may  even  be  criminally  responsible,  as  the  case  may 
be.  Depending  on  the  facts,  the  warden  could  be  liable  in  dam- 
ages for  false  imprisonment,  assault  and  battery,  unlawful 
death,  trespass,  unlawful  taking  of  property,  etc. — or  the  crimi- 
nal equivalent  of  any  of  these.  Moreover,  the  fact  that  the  war- 
den was  operating  under  orders  from  a  superior  will  not  ab- 
solve him  from  liability,  and  all  wardens  involved  may  be  equal- 
ly liable.  The  warden  is  conclusively  presumed  to  know  his  duty; 
therefore,  you  must  know  the  limits  of  your  authority  at  your 
peril — that  is,  the  rules  for  arrests,  searches  and  seizures. 

[<!  83.1]      Examples  of  Liability 

1.  "Christmas  tree"  case  (Sec.  77).  In  this  case,  the  warden 
was  convicted  of  criminal  assault  and  battery.  The 
search  being  illegal,  the  complainant's  resistance  was 
proper  and  the  warden's  use  of  force,  improper. 

2.  "Deer  hair"  case  (Sec.  110.4)  The  warden,  in  this  case* 
was  sued  for  false  arrest,  and  the  plaintiff  won.  The 
court  obviously  felt  that  the  warden  had  proceeded  to 
make  the  search  and  the  ensuing  arrest  without  prob- 
able cause.  In  other  words,  he  just  took  his  chances. 

3.  Warden  surprises  car,  jacking  deer  at  night.  Car  takes 
off;  warden  shoots  at  rear  tire  to  stop  it  and  kills  driver. 
May  be  guilty  of  manslaughter  and/or  civil  liability  for 
damages. 

4.  Plaintiff  brought  two  tame  deer  and  kept  them  in  cor- 
ral as  pets,-  technical  violation  of  game  statute,  and  so 
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informed  by  defendant  game  warden.  Plaintiff  at- 
tempted to  secure  a  permit  but  before  receiving  it, 
Defendant  broke  Into  corral  and  liberated  deer  (al- 
though advised  by  District  Attorney  not  to  do  so).  Plain- 
tiff, a  previous  game  violator.  Warden  LIABLE  for  dam- 
ages; even  though  technical  violation.  Methods  used  by 
defendant  arbitrary  and   unjustifiable.  (La.)  (11) 

5.  Plaintiff,  an  alien  residenl  of  Colorado,  secured  proper 
hunting  license  and  shot  a  deer.  Defendant  Warden 
entered  his  premises,  seized  deer  and  ordered  plain- 
tiff to  appear  in  court  on  charge  of  illegal  possession. 
Warden  claimed  license  invalid.  Warden  LIABLE.  Plain- 
tiff had  a  proper  license  and  warden  no  right  to  enter; 
liable  for  damages  (Col.}  (12) 

[<I  83.2]      Examples  of  N  on- Liability 

1.  Plaintiff  brought  action  for  damages  for  malicious 
proseution  against  game  warden.  Warden  had  filed 
a  criminal  complaint  in  State  Court  against  the  plain- 
tiff for  pollution  of  waters  with  oil.  State  action  dis- 
missed. Warden  then  filed  complaint  in  Federal  District 
Court,  charging  pollution  of  navigable  waters.  Plain- 
tiff acquitted  on  this  charge  after  trial  and  sued  War- 
den for  damages.  NO  LIABILITY.  Defendant  is  immune 
from  civil  action  for  malicious  prosecution  because  of 
his  duty  to  enforce  the  fish  and  game  laws.  (Calif.)  (13) 

2.  Plaintiff  sued  Warden  for  damages  from  shooting 
by  warden  on  being  arrested  while  engaged  in  illegal 
fishing.  Plaintiff  refused  to  go  along  to  jail  and  ran 
up  on  a  pile  of  railroad  ties.  Warden,  to  frighten  him, 
shot  at  the  ties;  bullet  glanced  off  and  hit  plaintiff  in 
ankle.  NO  LIABILITY.  No  evidence  of  wanton  or  ma- 
licious use  of  force  by  warden.  (This  result  might  not 
be  followed  in  some    states.  (Wash.)  (14) 
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Chapter  5 
RIGHTS  OF  THE  ACCUSED 

Sec.    84  In   General 

85  On    Arrest   Without   a    Warant 

86  On    Arrest   Under   a    Warant 

87  Right   to   Bail 

88  To    Be   Free    From    Handcuffs 

89  Finger    Printing,    Photographing,   etc. 

90  Right  to   Attorney 

91  Privilege   Against   Self-incrimination 

92  Advising    a    Defendant  of   His    Rights 

93  Place   of   Detention 

RIGHTS  OF  THE  ACCUSED 

[<J  84.]  In  General 

In  our  system,  the  defendant  is  presumed  to  be  innocent  un- 
til he  is  proven  guilty  in  court.  The  Constitution  guarantees  him 
decent  treatment  and  a  fair  trial.  There  can  be  no  beatings, 
torture,  third  degree,  etc.  He  must  be  notified  immediately  of 
the  charge  against  him,  and  given  a  speedy  hearing.  The  fol- 
lowing sections  indicate  some  of  the  rights  to  which  all  respond- 
ents are  entitled. 

[C  85.]   On  Arrest  Without  A  Warrant 

A  warrant  must  be  speedily  obtained  or  the  defendant 
must  be  given  an  opportunity  to  get  bail. 

[<J  86.]   On  Arrest  Under  A  Warrant 

Defendant  must  be  told  of  the  warrant  and  the  charge.  The 
defendant  must  be  given  a  speedy  hearing  or  given  an  oppor- 
tunity to  get  bail. 

[<?  87.]  Right  to  Bail 

On  an  arrest  with  or  without  a  warrant,  the  defendant  has 
the  right  to  secure  bail  as  promptly  as  is  feasible  under  the  cir- 
cumstances— in  those  cases  where  bail  is  allowable,  of  course. 
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If  the  officer  detains  the  defendant  for  an  unreasonable  time 
before  he  is  allowed  to  get  bail,  the  officer  may  be  liable  for 
damages  for  false  imprisonment.  The  delay,  however,  may  be 
justified  by  the  lateness  of  the  hour,  inability  to  find  a  magis- 
trate, the  defendant's  intoxication,  intervention  of  Sunday  or  a 
holiday,  etc.  However,  conducting  an  investigation  to  secure 
evidence  or  a  confession  from  the  defendant  is  not  a  justifica- 
tion for  delay. 

EXAMPLES: 

1.  Warden  secures  search  warrant  to  search  defendant's 
premises  for  illegal  game.  Search  made,  game  found 
and  defendant  arrested.  Defendant  ready  and  able 
to  give  bond  but  request  denied;  is  held  in  jail  until 
next  day.  Warden   liable  for  FALSE  IMPRISONMENT. 

2.  Defendant  requests  Sheriff  (with  statutory  authority 
to  take  bail)  to  be  allowed  to  give  bail.  Sheriff  refuses 
because  of  insufficient  surities  offered  but  defendant 
not  told  of  reason  or  allowed  to  produce  two  sureties. 
FALSE  IMPRISONMENT. 

[^  88.]  To  Be  Free  From  Handcuffs 

The  Warden  has  no  right  to  handcuff  the  defendant  after 
the  arrest  unless  there  is  a  danger  of  escape.  If  the  offense  is  a 
minor  one  and  the  defendant  is  not  a  known  dangerous  charac- 
ter, there  is  no  justification  for  handcuffs.  However,  it  is  for 
the  officer  to  decide  in  each  case  what  is  required  under  the  cir- 
cumstances. 

[<J  89.]  Finger  Printing,  Photographing,  Etc. 

The  defendant  has  no  right  to  object  to  finger  printing  and 
photographing  for  purposes  of  making  a  record. 

[^  90.]  Right  to  Attorney 

Most  state  constitutions  specifically  guarantee  an  accused 
person  the  right  to  be  represented  by  an  attorney  at  all  stages 
of  the  proceeding.  In  addition,  the  defendant  has  the  right  to 
privately  consult  with  his  attorney  without  the  presence  of  third 
persons — that  is,  police  officers,  sheriffs,  etc.  A  refusal  to  allow 


50  MANUAL  FOR  THE  CONSERVATION  OFFICER 

a  defendant  this  right  may  be  grounds  for  habeas  corpus  pro- 
ceedings or  a  reversal  of  a  conviction. 

EXAMPLE: 

1.  Defendant  in  county  jail  allowed  to  interview  his 
attorney  only  through  heavy  wire  screen,  with  other 
prisoners  present,  and  with  no  opportunity  to  examine 
papers,  etc.  Violation  of  right  to  private  consultations. 

However,  the  refusal  to  allow  a  defendant  to  see  his  attorney 
during  a  police  interrogation  between  his  arrest  and  arraign- 
ment may  or  may  not  prevent  any  confession  so  obtained  from 
being  used  in  court  against  him.  The  courts  have  ruled  different- 
ly on  this  and  it  will  depend  on  all  of  the  circumstances  involved 
as  to  whether  the  defendant's  rights  to  a  fair  trial  were  sufficiently 
prejudiced  to  forbid  his  confession  from  being  used. 


[Cf  91.]  Privilege  Against  Self-incrimination 

The  right  is  guaranteed  by  the  Constitution  that  no  person 
can  be  compelled  against  his  will  to  be  a  witness  against  himself. 
The  rule  arises  from  disgust  with  confessions  obtained  by  tor- 
ture. The  rule  is  very  strongly  enforced  and  the  defendant  is 
given  every  benefit  under  the  rule.  Defendant  therefore  cannot 
be  compelled  to  appear  before  a  Grand  Jury  and  testify  against 
himself.  He  cannot  be  made  to  take  the  witness  stand  in  court 
and  the  prosecutor  cannot  remark  about  his  failure  to  testify.  BUT 
—  defendant  can  be  made  to  put  on  clothes,  shoes,  etc.,  put  his  feet 
in  tracks  at  the  scene  so  as  to  connect  him  with  the  crime.  A  record- 
ing can  be  made  of  his  statement  and  motion  pictures  taken  of  his 
activities  after  the  arrest.  The  following  types  of  tests  have  also 
been  held  valid  by  various  courts. 

EXAMPLES: 

1.  Defendant  accused  of  rape.  Scrapings  taken  from  be- 
neath his  fingernails  for  purpose  of  chemical  analysis. 
VALID   EVIDENCE. 

2.  Defendant  accused  of  burglarly  in  which  a  woman 
is  shot.  After  arrest,  defendant  subjected  to  paraffin 
test  whereby  melted  paraffin  poured  into  palm  to  test 
for  gunpowder.  VALID  TEST  and  no  self  incrimination. 
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3.  Intoxicated  driver  rendered  unconscious  after  Occident. 
Sample  of  blood  taken  while  unconscious,  and  alcohol 
test  used  to  convict  hm.  VALID  TEST.  (At  least,  in  many 
states) 

[<I  92.]  Advising  a  Defendant  of  His  Rights 

Before  the  interrogation  of  an  accused  after  his  arrest,  he 
should  be  told  that  he  does  not  have  to  answer  any  questions 
unless  he  wants  to  and  that  whatever  he  says  might  be  used 
against  him. 

[<I  93.]   Place  of  Detention 

On  arrest,  the  defendant  must  be  taken  immediately  to  the 
regular  place  of  detention.  It  is  not  permissible  to  bring  him 
anywhere  else.  If  it  is  done,  the  arrest  may  well  be  illegal. 

EXAMPLE: 

1.  Defendant  is  picked  up  on  suspicion  of  murder.  He 
is  brought  to  the  scene  of  the  crime  and  questioned 
for  four  hours.  The  proedure   is   ILLEGAL. 
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Chapter  6 
CRIMES  -  GENERAL  CONSIDERATIONS 

Sec.  94.     Importance  of  Legal   Background 

95.  Classification  of  Offenses 

96.  Participants  -  General  Criminal  Law 

96.1  Principals 

96.2  Accessories   Before  the  Fact 

96.3  Accessories  After  the  Fact 

97.  Participants  -  Illustrative  Statute 
97.1  Participants  -   In  General 

CRIMES  -  GENERAL  CONSIDERATIONS 

[<J  94]       Importance  of  Legal  Background 

The  conservation  officer  is  first  and  foremost  a  police  of- 
ficer enforcing  the  criminal  law  -  -  although,  to  be  sure,  a  rather 
narrow  and  specialized  phase  of  the  criminal  law.  The  Manual, 
therefore,  seeks  to  acquaint  the  warden  with  some  of  the  more 
pertinent  elements  of  the  general  criminal  law  as  a  part  of  his 
basic  legal  training.  This  does  not  mean  that  the  warden  has  to 
have  the  legal  training  of  an  attorney,  or  be  able  to  draft  a 
•complaint  or  even  prosecute  a  violation ;  BUT,  he  should  know 
the  elements  of  the  various  offenses  within  his  sphere  of  ac- 
tivity: who  may  be  charged  with  a  violation,  what  is  required 
to  prove  it,  how  he  may  legally  obtain  the  evidence,  etc. 

[<J  95]      Classification  of  Offenses 

Offenses  are  divided  into  two  basic  classes  -  felonies  and 
misdemeanors.  Most  statutes  define  a  felony  as  any  crime  that 
may  be  punished  by  imprisonment  in  State's  Prison,  and  then 
specify  what  sentences  must  be  so  served  —  for  example,  all 
sentences  over  ONE  year.  Misdemeanors  would  then  be  all 
crimes  which  carry  a  maximum  sentence  of  less  than  one  year. 

EXAMPLE: 

1.  Statute  states  that  forgery  is  punishable  by  "imprison- 
ment for  not  more  than  ten  years".  Felony,  even  though 
particular  defendant  sentenced  to  only  six  months  in 
county  jail. 
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Obviously,  the  great  bulk  of  fish  and  game  violations  are 
misdemeanors,  either  by  specific  designation  under  the  conser- 
vation statute  or  under  the  general  law.  However,  there  are  a 
few  instances  in  which  conservation  officers  may  be  called  upon 
to  exercise  general  police  powers  including  the  investigation  of 
felonies  and,  therefore,  he  should  have  some  general  acquain- 
tance with  the  felony  rules  as  well.  For  example,  many  con- 
servation statutes  make  the  negligent  shooting  of  a  human  be- 
ing a  felony ;  other  statutes  give  the  warden  authority  over  lar- 
cenies in  connection  with  hunting  and  fishing  camps;  others 
involve  counterfeiting  of  certain  fish  and  game  documents,  etc. 

EXAMPLE: 

1.  "Any  game  warden  shall  have  general  police  power 
while  in  the  performance  of  bis  duty  on  properties 
owned  or  controlled  by  the  Commission".     (Va.   I960) 

The  distinction  between  felonies  and  misdemanors  is  im- 
portant because  the  officer's  rights  and  duties  in  making  an 
arrest  vary  greatly  with  respect  to  each.  The  grounds  of  arrest, 
the  method  of  making  an  arrest,  the  right  to  use  force,  etc.,  dif7 
fer  widely  in  each  case. 

[<J  96  J      Participants  -  General  Criminal  Law 

At  common  law,  participants  were  divided  into  principals 
and  accessories.  The  actual  doer  of  the  crime  was  considered  to 
be  a  principal  in  the  first  degree,  while  one  who  was  present  at 
the  scene,  and  aided  and  abetted,  was  considered  a  principal 
in  the  second  degree.  Accessories  were  classified  as  either  "be- 
fore" or  "after  the  fact".  Modern  statutes  usually  abolish  the 
distinction  between  principals  in  the  second  degree  and  acces- 
sories before  the  fact,  treating  both  as  principals. 

[<J96.1]      Principals 

The  defendant  may  be  guilty  as  a  principal  in  the  crime 
even  though  he  does  not  perform  the  actual  illegal  act  himself, 
such  as  pulling  the  trigger  in  a  murder  or  snatching  the  loot  in 
a  robbery.  He  may  be  equally  guilty  with  his  co-defendants  if 
he  were  present  at  the  scene  of  the  crime  or  in  the  immediate 
vicinity  and  actively  participating  in  the  criminal  act;  as,  for 
example,  standing  guard  outside,  taking  care  of  the  getaway  car, 
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etc.  However,  in  order  to  be  indicted  as  a  principal,  the  defen- 
dant must  have  encouraged  or  participated  in  the  crime  with 
full  knowledge  of  the  intentions  of  the  parties  who  actually  per- 
formed the  illegal  act. 

EXAMPLES: 

1.  Two  drunks  arguing  with  an  officer  about  arrest.  A 
yells  to  B,  "Kill  the  bum."  Whereupon  B  dips  the  officer 
and  A  leaves  the  scene.  Both  A  and  B  are  guilty  of 
assault  and  battery  on  the  officer. 

2.  A,  the  owner  of  a  oar,  allows  B,  who  is  intoxicated,  to 
drive.  A  sits  alongside  and  says  nothing.  B  hits  and 
kills  C,  another  drunk,  who  has  gotten  out  of  the  car 
and  is  walking  up  the  road.  Both  A  and  B  may  be 
guilty  of  manslaughter  or  murder,  as  the  case  may  be. 

m  96.2]      Accessories  Before  the  Fact 

A  person  is  an  accessory  before  the  fact  to  a  crime  if  he 
aids  and  encourages  or  assists  in  it  prior  to  the  actual  crime  it- 
self, and  provided  he  is  not  present  at  the  scene.  If  he  is  present 
at  the  scene  of  the  crime,  then  he  may  well  be  guilty  as  a  prin- 
cipal. 

EXAMPLES: 

1.  A  talks  B,  her  boy  friend,  into  tapping  the  boss'  cash 
register  so  that  they  can  have  a  good  time  on  the  pro- 
ceeds. A  may  be  guilty  as  an  accessory  before  the  fact 
to  the  crime  of  embezzlement. 

2.  A  brings  B  into  his  home  and  encourages  him  to  commit 
rape  on  his  wife.  A  leaves  before  the  crime  is  com- 
mitted. A  may  be  guilty  as  an  accessory  before  the 
fact  in  the  crime  of  rape. 

[fl  96.3]      Accessories  After  the  Fact 

A  party  may  be  guilty  as  an  accessory  after  the  fact  if,  on 
knowing  that  a  felony  is  committed,  he  aids  or  assists  the  defen- 
dant in  any  way  to  escape  arrest  or  prosecution. 

EXAMPLES: 

1.  A  robs  a  store  while  B  is  passing  by  and  sees  the  crime. 
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A  then  goes  to  B's  house  and  asks  shelter  for  a  few 
days  to  hide  out.  B  is  an  accessory  after  the  fact. 

2.  A  holds  up  a  store  and  escapes.  B,  passing  by,  sees  the 
crime  and  recognizes  A  However,  he  says  nothing.  B 
is  not  an  accessory  after  the  fact.  His  mere  failure  to 
give  information  about  a  known  offense  does  not 
make  him  guilty  as  an  accessory  after  the  fact.  How- 
ever, he  may  be  guilty  under  the  statute  penalizing  a 
failure  to  disclose  knowledge  of  a  felony. 

[<J  97]      Participants  -  Illustrative  Statute 

"Any  person  who  counsels,  aids  or  assists  in  any  viola- 
tion of  this  Act,  as  defined  in  subsection  (2)  of  ORS 
496.025,  or  shares  in  any  of  the  proceeds  of  such  viola- 
tion by  receiving  or  possessing  any  wild  animals  or 
wild  birds,  shall  incur  the  penalties  provided  for  the 
person  guilty  of  such   violation."     (Oregon) 

[<J  97.1]      Participants  -  In  General 

Generally  speaking,  all  persons  participating  in  the  com- 
mission of  a  midemeanor  are  considered  to  be  principals,  and 
the  felony  classifications  of  "accessory  before  the  fact"  and 
"accessory  after  the  fact"  are  disregarded. 

Conservation  statutes,  as  can  be  seen  from  the  illustration, 
in  many  cases  specifically  provide  for  this;  if  not,  the  warden 
must  examine  the  general  criminal  statute  pertaining  to  acces- 
sories and  follow  the  general  criminal  law  accordingly. 
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Chapter  7 

FISH  AND  GAME  REGULATIONS  - 
GENERAL  CONSIDERATIONS 

BASIS  FOR    REGULATION 

Sec.      98       Public   Rights 
99      State  Control 
100       Acquiring   Ownership 

RIGHTS  OF   PROPERTY  OWNERS 

Sec.    101  To   Fish  or   Hunt  on   Premises 

101.1  Licensing   Requirements  for   Property  Owners 

102  Protection  of  Crops 

103  Domesticatec'  Game 

104  Posting   of   Property 

TRANSPORTATION  OF  FISH  AND  GAME 

Sec.    105      Transportation   -   Illustrative   Statute 

105.1    Regulation   of  Transportation   -   In  General 

BASIS  FOR  REGULATION 

[<I  98]      Public  Rights 

Our  system  of  wildlife  regulation,  and  the  rules  controlling 
the  ownership  of  game,  etc.  have  been  carried  over  from  the 
early  English  Common  Law,  which,  in  most  cases,  has  formed 
the  basis  for  a  large  part  of  our  laws.  Originally,  the  King  was 
the  sole  owner  of  all  the  game  in  the  country  but,  in  time,  his 
rights  were  modified  and  passed  to  the  people  and  eventually, 
in  our  country,  to  the  State  governments.  The  rule  now  is,  gen- 
erally, that  the  State  has  title  to  all  the  game  in  its  wild  condi- 
tion and  the  general  public  has  no  title  whatsoever  in  such  game. 
A  person  may  acquire  title  to  game  reduced  to  possession,  but 
only  under  such  conditions,  as  to  taking  and  keeping,  as  the 
State  allows. 

The  general  right  of  the  public  to  hunt,  however,  is  sub- 
ject to  another  limitation  besides  that  of  State  regulation  and 
this  is  the  right  of  a  property  owner  to  game  which  is  found 
on  his  property.  These  rights,  and  how  they  affect  the  hunting 
public,  are  discussed  in  subsequent  sections. 
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[<I  99]      State  Control 

Because  of  the  fact  that  fish  and  game  in  their  wild  condi- 
tion are  owned  by  the  State,  the  State  has  almost  absolute  au- 
thority to  regulate  their  taking.  It  probably  has  broader  au- 
thority in  this  field  than  in  any  other  comparable  area  of  state 
legislation.  The  courts  generally  regard  hunting  and  fishing 
rights  as  mere  "privileges"  and  not  as  "property  rights".  Un- 
der this  interpretation,  State  Legislatures  are  not  bound  by  the 
general  constitutional  guarantees  as  to  property  rights.  Prac- 
tically the  only  limitations  on  fish  and  game  legislation  are  that 
such  legislation  must  be  reasonable  and  must  have  for  its  pur- 
pose the  protection  and  conservation  of  such  fish  and  game.  The 
range  of  state  control  goes  from  partial  or  complete  closed  sea- 
sons to  prohibiting  the  pollution  of  streams  or  to  imposing  sever- 
ance taxes  on  hides  and  skins. 

The  State  cannot,  however,  as  a  part  of  its  hunting  regula- 
tions, prevent  the  use  of  a  navigable  waterway  for  transporta- 
tion purposes. 

EXAMPLE: 

1.  Statute  provided:  "No  boat  shall  be  allowed  in  sa'.d 
waters  for  hunting  purposes  earlier  than  1  ^  hours  be- 
fore sunrise".  Defendant  intended  to  hunt  ducks  down- 
stream and  was  traveling  through  the  prohibited 
waters  before  sunrise  to  get  to  hunting  location.  NOT 
GUILTY.  State  cannot  limit  travel  on  a  public  highway. 
(Maine)  (1) 

[<J   100]      Acquiring  Ownership 

Notwithstanding  the  fact  the  Government  owns  all  of  the 
fish  and  game  in  its  wild  state,  the  public  everywhere  is  al- 
lowed to  acquire  the  title  to  fish  and  game  if  the  taker  com- 
plies with  the  rules  and  regulations  involved.  However,  fish  or 
game  taken  in  violation  of  the  statutes  still  belongs  to  the  State 
and  the  taker  gets  no  right  to  it  whatsoever. 

In  order  for  a  hunter  to  get  title  to  any  particular  animal 
or  carcass,  he  must  "reduce  it  to  possession",  as  the  phrase  goes, 
and  maintain  such  possession.  Mere  pursuit  of  game,  even 
wounding  it,  is  not  enough  unless  the  wound  is  mortal.  As  be- 
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tween  the  hunters,  the  one  who  delivers  the  first  fatal  wound 
is  the  owner. 

EXAMPLE: 

1.  A  and  B,  hunting  in  open  season  on  same  day  in  same 
area.  A  fires  and  wounds  deer  and  gives  pursuit.  While 
pursuing,  B  shoots  and  kills  it  before  A  does.  B  owns 
the  deer.     (Mass.)  (2) 

If,  however  the  first  hunter  had  practically  accomplished 
the  taking  -  almost  had  the  animal  in  his  grasp,  so  to  speak  - 
a  second  hunter  cannot  deliver  the  finishing  blow  and  claim  own- 
ership. 

The  rule  under  the  Civil  Law,  however  (which  governs  in 
some  states)  is  different;  there,  the  person  who  first  wounds  an 
animal  is  the  owner  of  it. 

In  the  case  of  capture  of  wild  game,  one  who  legally  cap- 
tures and  confines  it  is  the  owner  of  it.  However,  if  the  animal 
escapes  and  returns  to  its  native  habitat,  his  ownership  is  lost. 

RIGHTS  OF  PROPERTY  OWNERS 

[<J  101]      To  Fish  or  Hunt  on  Premises 

The  owner  of  property  likewise  owns,  in  a  limited  sense, 
all  fish  or  game  found  thereon,  and  he  has  the  exclusive  right 
to  take  such  fish  or  game  on  his  own  property.  This  right  is,  of 
course,  subject  to  the  right  of  the  State  to  regulate  the  manner 
of  taking,  etc.  The  general  public,  however,  has  no  right  to 
hunt  on  private  property  without  permission.  The  property 
owner's  lights  even  extend  to  bodies  of  water  if  he  owns  the 
land  beneath  the  surface. 

By  the  same  token,  if  the  State  owns  title  to  the  land  be- 
neath waters,  then  the  abutting  land  owners  have  no  right  to 
prevent  the  public  from  hunting  or  fishing  in  such  waters. 

EXAMPLE: 

1.  A,  by  state  law,  owns  to  the  center  of  a  navigable 
stream.  B  anchored  muskrat  traps  to  the  bed  of  the 
river  and  cut  holes  in  the  ice,  also  for  traps.  B  is  guilty 
of  trespass  and  can  be  prevented.     (Mich.)  (3) 
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[<|  101.1]      Licensing  Requirements  for  Property  Owners 

Many  statutes  allow  land  owners  and  dependents  special 
privileges  or  exemptions  from  regulations,  including  licensing 
requirements.  The  exemption  may  vary  from  "occupied,  culti- 
vated lands"  to  'their  own  lands  and  inland  waters".  The  fol- 
lowing Virginia  statute  is  illustrative : 

"License  shall  not  be  required  of  land  owners,  their 
husbands  or  wives,  and  their  children,  resident  or  non- 
resident, to  hunt,  trap  and  fish  within  the  boundaries 
of  their  own  lands  and  inland  waters".      (Va.    1960) 

The  exemption  may  also  be  extended  to  tenants  or  lessees 
under  varying  conditions.  However,  the  word  "owner"  is  strict- 
ly construed  and  applies  only  to  one  who  holds  an  interest  in 
the  real  estate.  Under  such  a  statute,  a  stockholder  of  a  hunt- 
ing club  which  owns  a  tract  of  land  as  a  game  preserve  is  not 
an  owner  of  the  club's  real  estate  so  as  to  permit  him  to  hunt 
on  club  lands  without  procuring  a  resident  license. 

[<J  102]      Protection  of  Crops 

The  right  of  the  State  to  impose  closed  seasons,  etc.  is  sub- 
ject, however,  to  the  right  of  the  property  owner  to  protect  his 
person  or  property  from  the  depredations  of  wild  animals.  The 
State  cannot  legally  prevent  a  person  from  using  whatever  force 
is  reasonably  necessary  to  protect  his  crop  or  herds  from  game. 
The  State,  however,  can  justifiably  set  up  regulations  control- 
ling the  shooting  of  animals  that  are  doing  crop  damage  -  such 
as,  permits,  notices  to  the  Wardens,  etc.  The  courts  have  stated, 
as  a  general  rule,  that  a  landowner,  attempting  to  preserve  his 
crops  etc.  is  not  bound  by  the  game  regulations  if: 

(a)  He  exhausts  all  other  remedies  provided  by  law; 

(b)  The  use  of  force  must  be  necessary  or  suitable  under 
the  circumstances; 

(c)  He  uses  only  such  force  as  a  reasonable  person  would 

under  similar  circumstances. 

EXAMPLES: 

1.   Defendant   owned    a    tract   of    land    planted    to    corn, 
potatoes,  etc.  Band  of  8  elk  continually  damaging  the 
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crops  and  had  also  killed  2  calves.  Previously  driven 
them  away  3  times  in  one  evening.  Finally  shot  2  elk 
while  trampling  the  crops.  Charged  with  illegal  killing 
of  elk.   NOT  GUILTY.   (Wash.)  (4) 

2.  Band  of  3000  elk  continually  destroying  pasturage  on 
cattle  ranch.  Game  Commissioner  refused  to  take  ac- 
tion, although  repeatedly  requested.  Defendant  shot 
some  elk  to  prevent  further  damage.  NOT  GUILTY 
(Mont.)  (5) 

3.  A  operated  public  skating  rink  in  game  preserve.  Bea- 
vers clammed  up  his  water  supply,  destroying  the  rink. 
Game  Commissioner  refused  to  allow  removal  of  bea- 
ver. A  entitled  to  remove  them,  regardless.   (Wash).   (6) 

4.  Defendant  charged  with  night  hunting  after  shooting 
3  deer  with  lights.  Statute  allowed  shooting  of  deer  by 
property  owner  or  employee  if  deer  in  act  of  damaging 
crops.  H,  owner  of  land,  had  asked  defendant  to  shoot 
the  deer,  claiming  they  were  bothering  his  garden.  No 
evidence  to  show  that  defendant  was  an  employee 
of  H  or  that  deer  were  in  act  of  damaging  garden  at 
time   of   shooting.    Held.   GUILTY.  (Maine)  (7) 

5.  Defendant  charged  with  night  hunting.  Observed  by 
Warden  at  might  in  deer  area  with  headlight.  Defend- 
ant claimed  attempting  to  protect  melon  crop.  Statute 
allowed  shooting  of  deer  to  protect  crops  if  permit 
obtained  from  Game  Warden.  No  permit  secured  by 
defendant.  GUILTY  (Tex.)   (8) 

[<|  103]      Domesticated  Game 

The  State  has  authortiy,  under  its  general  conservation 
powers,  to  regulate  the  breeding,  raising  and  disposition  of 
game  or  fur-bearing  animals  in  their  domesticated  state.  The 
State  may  lawfully  require  breeders  of  game  or  fur-bearing  ani- 
mals, such  as  pheasants,  fox,  muskrats,  etc.  to  secure  a  license 
as  a  condition  of  engaging  in  such  business,  and  may  even  levy 
a  tax  on  the  skins  when  taken. 

However,  depending  on  the  exact  statute  involved,  the  own- 
er of  domesticated  game  may  or  may  not  be  subject  to  the  usual 
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regulations  governing  taking,  possession,  sale,  etc.  The  question 
of  whether  game  is  actually  domesticated  or  reduced  to  posses- 
sion is  one  of  fact  to  be  decided  on  all  the  circumstances. 

EXAMPLE: 

1.  Deer  in  800-acre  park  located  on  a  peninsula,  sur- 
rounded by  ocean,  and  linked  to  land  by  a  narrow 
causeway  which  could  be  blocked.  Not  domesti- 
cated or  reduced  to  possession.     (Maine)  (9) 

The  owner,  however,  of  a  domesticated  herd  of  deer  has 
the  right,  even  in  closed  season,  to  kill  wounded  deer  or  take 
necessary  steps  for  the  preservation  and  management  of  the 
herd. 

EXAMPLES: 

2.  Statute:  "Closed  season  provided  the  provisions 

of  this  Act  shall  not  apply  to  privately  domesticated 
animals".  Defendant  kept  a  herd  of  completely  do- 
mesticated deer  on  his  farm  which  was  completely 
surrounded  by  a  fence.  Defendant  had  originally 
bought  10  deer  from  a  zoo.  When  herd  increased  to 
50  or  so,  advertised  public  deer  shooting  on  the  farm 
for  a  fee  of  $50  per  head  (during  closed  season).  Con- 
servation Department  sought  to  stop  the  shooting  as 
a  violation  of  closed  season  regulation.  HELD:  Game 
laws  do  not  apply  to  domesticated  game  under  the 
statute.   (Okla.)   (10) 

3.  Statute  provided  that  deer  carcass  could  be  transported 
by  common  carrier  if  accompanied  by  owner.  Defend- 
ant carrier  charged  with  violation  for  having  trans- 
ported carcasses  of  domesticated  deer.  NOT  GUILTY: 
Statute  applies  only  to  wild  deer;  venison  here  plainly 
marked  and  readily  identifiable  as  being  from  domes- 
ticated  deer.   (N.  Y.)  (11) 

4.  Statute  provided  for  closed  season  on  muskrats  but 
allowed  the  owner  of  a  farm  or  "enclosure"  used  ex- 
clusively for  the  breeding  of  muskrats  to  kill  them  at 
any  time.  Owner  of  about  3000  acres  of  swampland 
spent  about  $175,000  constructing  dikes  and  canals 
around  the  entire  area  to  fit  it  for  muskrat  breeding. 
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State  claimed  area  was  not  an  "enclosure  under  the 
Statute".  NOT  GUILTY.  Dikes  and  canals  sufficient  to 
make  an  "enclosure",  even  though  the  muskrats  could 
physically  cross  the  dikes  or  canals.      (Ohio)   (12) 

[<J  104]      Posting  of  Property 

Statutes  in  many  states  prohibit  hunting  on  private 
property  (usually  enclosed  property)  without  the  consent  of  the 
owner.  The  following  is  a  typical  statute.- 

"A  person  who  trespasses  on  the  occupied  lands  of 
another  person  in  this  State,  for  the  purpose  of  hunt- 
ing with  a  firearm  or  fishing,  killing,  trapping,  or  catch- 
ing any  game  or  fish,  after  notice  bearing  the  name 
cf  the  owner,  occupant,  lessee  or  licensee  thereof,  for- 
bidding the  trespass,  has  been  conspicuously  posted 
by  the  owner,  occupant,  lessee  or  licensee  .  .  .  ."     N.  J. 

The  Courts  usually  hold  that  such  statutes,  being  criminal 
in  nature,  must  be  strictly  construed  and  all  doubts  should  be 
resolved  in  favor  of  the  defendant.  The  word  "owner"  has  been 
construed  NOT  to  include  a  tenant  in  possession  of  the  proper- 
ty; whereas,  it  does  include  the  folowing  types  of  ownership: 
owner  of  an  undivided  fractional  interest  in  land  of  which  he  is 
in  possession ;  owner  under  an  oral  agreement  to  buy  land ;  own- 
er of  sporting  rights  over  certain  lands. 

In  addition,  unless  the  statutory  requirements  as  to  notice 
and  posting  are  carefully  carried  out,  there  will  be  no  violation. 

EXAMPLE: 

1.  Defendant  charged  with  hunting  on  posted  land.  Stat- 
ute required  posting  in  both  Spanish  and  English,  but 
here  only  posted  in  English.  Defendant  NOT  GUILTY. 


TRANSPORTATION  OF  FISH  AND  GAME 

[<J  105]      Transportation  -  Illustrative  Statute 

EXAMPLES: 

1.  "Any  resident  may  transport  to   his  home  any  game 
which   he  has  killed  and  which  is  legally  in   his  pos- 
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session,  provided  he  shall  have  been  properly  licensed 
and  has  met  all  other  requirements  of  this  chapter. 

"Any  nonresident  may  transport  or  have  trans- 
ported to  his  home  by  a  common  carrier  any  game 
which  he  has  killed  and  which  is  legally  in  his  posses- 
sion, provided  he  shall  have  been  properly  licensed 
and  has  met  all  other  requirements  of  this  chapter. 

"No  person  or  carrier  shall  transport  any  game 
bird  or  animal,  or  parts  thereof,  in  closed  season,  ex- 
cept that  any  person  who  has  killed  said  game  in 
open  season  shall  have  a  reasonable  time  after  the 
the  beginning  of  the  closed  season  in  which  to  transport 
said  game  to  his  home."   (Maine) 

[<J  105.1]      Regulation  of  Transportation  -  In  General 

There  are  a  wide  variety  of  regulations  governing  the  trans- 
portation of  fish  and  game.  Some  statutes  permit  the  transpor- 
tation of  fish  and  game  within  the  State  but  prohibit  its  ship- 
ment interstate.  The  theory  behind  this  is  that  the  State  may 
attach  any  limitations  it  wishes  to  both  the  taking  of  fish  and 
game  and  its  use  after  taking.  Other  statutes  allow  interstate 
movements  but  impose  certain  restrictions,  such  as,  tagging  or 
marking  packages,  prohibitions  against  shipment  by  common 
carriers,  identification  of  taker,  proof  of  registration,  etc. 

EXAMPLES: 

1.  Under  a  State  statute,  governing  transportation,  it  was 
held  that  he  word  "part"  does  not  include  hides  in 
transit  from  a  lawful  seller  to  a  lawful  buyer.  (Maine) 
(13) 

2.  The  driver  of  a  truck,  without  knowledge  of  the  con- 
tents of  the  load,  is  not  guilty  of  transporting  "parts 
of  2  deer  (hides)  not  open  to  view  and  not  plainly 
tagged  and  labelled  ....".  The  Court  held  in  this 
case  that  there  could  be  no  intent  on  the  part  of  the 
driver  to  unlawfully  transport  the  hides  if  he  had  no 
knowledge  of  the  contents  of  his   load.   (Maine)   (14) 

3.  Statute:  "No  person  shall  have  in  possession  any 
package  ....  with  more  than  10%by  weight  of  un- 
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dersized  fish  .  .  .  ."  Defendant,  a  truck  driver  for  a 
commercial  fish  company,  had  25  boxes  of  iced  fish 
in  his  load  containing  over  10%  of  undersized  fish. 
Defendant  had  no  knowledge  of  the  contents  of  the 
load.  The  truck  was  loaded  by  employees  of  the  fish 
company  and  defendant  had  made  no  inspection.  NOT 
GUILTY:  knowledge  or  intent  a  necessary  element  for 
person  in  defendant's  position.  (Ohio)  (15) 

4.  Statute:  ".  .  .  .  unlawful  to  transport  out  of  the  State 
....  any  black  bass  ....  but  holder  of  a  license 
....  may  transport  one  day's  bag  limit  .  .  .  ."  Ques- 
tion was  whether  license  holder  could  legally  deliver 
one  day's  bag  limit  of  bass  to  a  common  carrier  for 
transportation  out  of  state.  NO:  otherwise,  might 
permit  commercial  sale  and  transportation  of  game 
fish  outside  State.  (16) 
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Chapter  8 
GAME  REGULATIONS 

GENERAL  CONSIDERATIONS 

Sec.    106      Licensing  -   In  General 

106.1  Licensing   -   Resident  vs   Non-Resident 

106.2  Licensing   -   Suspension   or   Revocation 

VIOLATIONS 

Sec.    107  Illegal   Possession   of  Weapons 

108  Resisting   Inspection 

109  Registration   of  Game  -   Illustrative  Statutes 
109.1  Registration   in   General 

ILLEGAL  POSSESSION 

110  Illegal   Possession   of  Game  -   In  General 

110.1  Possession   in   Closed   Season   -   Illustrative  Statute 

110.2  Possession   in  Closed   Season 

110.3  What  is  "Possession" 

110.4  Examples  -   Illegal   Possession 

NIGHT   HUNTING 

111  Night   Hunting   -   Illustrative  Statutes 

111.1  Elements  of  the  Offense 

111.2  Evidence  Sufficient  to  Convict 

111.3  Evidence   Insufficient   to   Convict 

111.4  Sufficiency  of  the  Complaint 

NEGLIGENT  SHOOTING 

Sec.    112  Negligent  Shooting   -   In  General 

112.1  Negligent  Shooting   -  As  Manslaughter 

112.2  Degree  of   Negligence   Involved   in   Manslaughter 

112.3  Negligent  Shooting   -   Illustrative  Statutes 

112.4  Effect  of   Illegality  of  the   Hunting 

GENERAL  CONSIDERATIONS 

[<I  106]      Licensing  -  In  General 

All  States  have  some  form  of  licensing  for  the  control  of 
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game  hunters.  The  licensing  regulations  usually  set  up  various 
classifications  and  will  normally  distinguish  between  adults, 
children,  residents,  non-residents,  aliens,  etc.  The  State  unques- 
tionably has  the  right  to  set  up  such  classifications  and  to  dis- 
criminate between  various  groups.  However,  the  classification 
must  apply  equally  to  all  persons  in  the  class;  such  as,  for  ex- 
ample, to  all  adult  non-residents,  etc.  A  license  statute  would 
not  be  valid  if  it  discriminated  between  various  types  of  non-resi- 
dents, such  as,  those  in  adjoining  states  as  against  those  in  non- 
adjoining  states.  Likewise,  a  statute  cannot  require  a  license  fee 
from  non-residents  of  a  county  within  the  state  and  allow  hunt- 
ing without  a  fee  by  the  residents  of  the  county. 

The  Legislature  may  even  forbid  hunting  entirely  by  aliens 
or  non-residents,  or  impose  heavier  penalties  for  violations  on 
non-residents.  The  Legislature,  however,  cannot  prevent  a  non- 
resident from  hunting  on  his  own  property  within  the  state  be- 
cause this,  in  effect,  would  be  taking  away  one  of  his  property 
rights  without  due  process  of  law. 

Since  the  ownership  of  wild  game  is  in  the  State,  and  a 
hunter  can  only  acquire  such  ownership  with  permission  of  the 
State,  it  follows  that  one  who  hunts  without  permission  -  that 
is,  without  a  license,  cannot  legally  acquire  title  to  game  that 
he  kills.  This  rule  applies  not  only  to  the  seizure  by  the  State  of 
game  illegally  killed  but  also  between  private  parties.  So,  as 
between  two  hunters,  both  claiming  the  game,  the  licensed  hunt- 
er woud  prevail  over  the  unlicensed  one. 

The  possession  of  a  hunting  license  does  not,  of  course,  give 
a  stranger  any  right  to  hunt  over  posted  land  or  affect  the  rights 
of  a  property  owner  as  to  game  on  his  premises. 

[fj  106.1]      Resident  vs  Non-Resident  Licenses 

The  question  often  arises  as  to  whether  an  applicant  is  en- 
titled to  a  "resident"  license  or  must  pay  a  non-resident  fee. 
This  may  occur  when  a  license  applicant  has  ties  or  connections 
with  a  state  other  than  the  one  in  which  he  is  making  his  appli- 
cation for  a  license.  It  then  becomes  a  question  of  determining 
in  which  state  he  is  a  resident. 

The  usual  statutory  language  is  "resident"  or  sometimes 
"bona  fide  resident".  This  phrase  has  received  many  different 
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interpretations  by  the  Courts,  but  is  usually  construed  to  mean 
something  more  than  mere  physical  presence  or  a  mere  tran- 
sient, such  as  a  vacationer.  It  usually  requires  an  intent  to  make 
the  place  one's  home,  not  necessarily  forever,  but  at  least  with 
no  particular  intention  for  an  early  removal. 

EXAMPLE: 

1.  Statute:  "Bona  fide  resident"  applicant  was  registered 
voter  in  New  York;  had  New  York  driver's  license; 
lived  in  a  bungalow  in  New  Jersey,  which  contained 
all  their  furniture  and  in  which  he  had  lived  for  over  a 
year.  HELD:  entitled  to  N.J.  resident  hunting  license. 
(N.J.)  (1) 

m  106.2]      Licensing  -  Suspension  or  Revocation 

Since  the  State  has  the  right  to  grant  permission  and  con- 
trol the  conditions  under  which  fish  or  game  may  be  taken,  it 
also  has  the  right  to  suspend  or  revoke  any  license  or  permission 
originally  given.  The  holder  of  such  a  license  is  presumed  to 
take  it  subject  to  such  a  condition. 

EXAMPLE: 

1.  Statute  provided  for  lifetime  resident  fishing  licenses 
for  fee  of  25c.  Legislature  passed  statute  requiring 
annual  licenses  and  fees.  Defendant,  holding  old  style 
license,  charged  with  fishing  without  license  after  en- 
actment of  new  statute.  GUILTY.  State  has  inherent 
power  to  revoke  licenses.     (Maine)   (2) 

Moreover,  at  least  in  the  case  of  suspensions,  the  enforce- 
ment authority  has  the  right  under  an  appropriate  statute  to  sus- 
pend licenses  without  notice  or  hearing  pending  final  conviction 
for  a  violation.  Such  a  suspension  is  not  considered  to  be  a  vio- 
lation of  any  constitutional  rights  since  the  license  holder  takes 
it  subject  to  any  conditions  the  Legislature  may  impose.  (Maine) 
(3) 

VIOLATIONS 

[<J  107]      Illegal  Possession  of  Weapons 

The  game  statutes  generally  regulate  the  possession  of  fire- 
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arms  under  conditions  of  maximum  opportunity  or  temptation, 
so  to  speak.  These  include,  among  others,  possession  of  loaded 
weapons  in  vehicles  and  possession  in  closed  season.  In  the  lat- 
ter case,  this  may  constitute  a  violation  in  itself  or  be  considered 
merely  as  prima  evidence  or  other  violations  -  i.  e..  hunting  in 
closed  season.  The  following  examples  are  illustrative : 

EXAMPLES: 

1.  Defendant  charged  with  carrying  loaded  rifle  in  car. 
Gun  was  automatic  repeating  rifle  with  5  shells  in  the 
magazine,  but  none  in  the  chamber.  By  pulling  back 
and  releasing  a  plunger,  a  shell  is  inserted  into  the 
breech.  GUILTY:  This  constitutes  a  loaded  weapon. 
(Wise.)   (4) 

2.  Defendant  charged  with  having  in  possession  a  rifle 
other  than  a  .22  in  deer  area  in  closed  season.  De- 
fendant claimed  he  was  merely  taking  the  gun  to  be 
repaired  and  did  not  intend  to  hunt.  GUILTY:  Mere 
possession  or  transportation  h  sufficient  to  constitute 
the  offense.  Intent  to  hunt  is  not  an  essential  element. 
(Wise.)  (5) 

[(J  108]      Resisting  Inspection 

Common  enforcement  features  of  many  codes  are  prohibi- 
tions against  interfering  with  a  Warden  in  the  enforcement  of 
his  duties,  resisting  inspections,  etc.  The  following  Pennsylvania 
statute  is  ilustrative : 

"Any  person  who  ....  in  any  manner  resists  inspec- 
tion or  arrest  for  violation  of  the  provisions  of  this  Act 

or  interferes  with  any  officer in  the  performance 

of  his  duty  under  the  provisions  of  this  Act " 

(Pennsylvania) 

Under  such  a  statute,  it  is  not  necessary  for  conviction  that 
there  be  actual  force  or  violence  on  the  part  of  the  defendant. 

EXAMPLE: 

1.  Defendant  was  stopped  at  inspection  station  by  Ward- 
ens and  requested  to  submit  to  usual  game  inspection. 
Defendant  repeatedly  refused  to  open  trunk  of  the  ve- 
hicle  or   to   allow   his   wife,   driver   and   alleged    owner 
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of  the  vehicle,  to  give  up  the  keys  to  the  trunk  to  the 
Wardens.  DEFENDANT  GUILTY  of  resistance  to  inspec- 
tion under  Penna.  statute.     (Pa.)   (6) 

m  109]      Registration  of  Game  -   Illustrative   Statutes 

"Each  person  killing  a  big  game  animal  found  in 
a  wild  state  shall  immediately  after  removing  the  en- 
trails, but  in  any  event,  within  one  hour,  and  before 
transporting  or  removing  the  carcass  in  any  manner 
from  where  it  was  killed,  attach  thereto  the  big  game 
tag  supplied  with  his  hunting  license,  both  parts  of 
which  shall  be  properly  completed.  The  portion  sup- 
plied with  his  hunting  license  for  reporting  such  killing 
shall  be  mailed  to  the  commission  at  Harrisburg  with- 
in five  days  following  the  close  of  the  season  for  the 
animal  killed  "  (Penna.) 

[<J  109.1]      Registration  in  General 

The  use  of  registration  statutes  obviously  simplifies  the 
Warden's  task  of  enforcement.  As  can  be  seen  from  the  statutes, 
a  legal  deer  is  a  registered  deer,  and  possession  of  an  unregis- 
tered deer  is  a  violation,  regardless  of  how  the  deer  was  come 
by.  As  with  any  "illegal  possession"  violation,  the  State  must 
prove  that  the  possession  involved  was  that  of  the  defendant. 
The  following  example  demonstrates  again  the  necessity  of  prov- 
ing the  violation  -  that  is,  possession  —  beyond  a  reasonable 
doubt. 

EXAMPLE: 

1.  Defendant  charged  with  having  in  his  possession  parts 
of  an  unregistered  deer.  Parts  of  deer  found  in  both 
apartments  of  a  2-family  house.  House  was  vacant  al- 
though defendant  normally  lived  on  second  floor.  Heart 
and  liver  on  2nd  floor;  hindquarter  on  1st  floor;  no 
registration  tag  attached;  no  witnesses  for  State  knew 
when  deer  killed,  by  whom,  where,  or  whether  it  was 
registered.  NOT  GUILTY.  Evidence  could  apply  equally 
to  defendant,  members  of  family,  1st  floor  tenant  or 
even  a  friend  of  the  family.  No  prima  facie  evidence 
of  guilt  from  mere  finding  of  parts  in  defendant's 
house.    (Maine)  (7) 
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ILLEGAL  POSSESSION 
[Cf  110]      Illegal  Possession  of  Game  -  In  General 

In  order  to  strengthen  the  game  laws  and  simplify  en- 
forcement, conservation  statutes  generally  not  only  prohibit  the 
commission  of  certain  acts  but  also  make  unlawful  the  physical 
possession  of  game  or  parts  taken  illegally.  This  is  similar  to 
liquor  law  violations  where  the  mere  possession  of  liquor  in  cer- 
tain circumstances  is  declared  to  be  illegal.  The  necessity  for 
such  legislation  from  the  enforcement  standpoint  is  obvious. 
Proof  of  illegal  hunting  is  often  nebulous,  difficult  or  sometimes 
impossible;  whereas,  on  the  other  hand,  it  is  pretty  difficult  for 
a  defendant  to  explain  away  a  carcass  hidden  in  the  trunk  of 
a  car  or  cut  up  in  the  freezer. 

There  are  various  categories  of  cases  where  possession  is 
made  a  separate  offense.  Some  of  the  more  important  of  these 
are :  possession  in  a  closed  season ;  possession  by  unlicensed 
hunters;  possession  of  unregistered  game  or  parts;  possession 
as  a  result  of  illegal  night  hunting  or  illegal  hunting  from  auto- 
mobiles ;  possession  of  the  carcass  of  a  deer  without  the  natural 
evidence  of  its  sex,  etc. 

In  fact,  in  almost  any  case  where  a  statute  prescribes  a 
violation,  possession  acquired  or  maintained  contrary  to  the  regu- 
lation may  be  made  an  offense.  Possession  is  also  used  as  a 
method  of  proof  under  some  statutes;  as,  for  example,  where 
possession  during  a  closed  season  is  considered  as  prima  facie 
evidence  of  a  violation. 

[<J  110.1]      Possession  in  Closed  Season  -  Illustrative  Statute 

" It  shall  be  unlawful  for  any  person  to  hunt 

deer  after  he  has  killed  one  during  the  open  season  of 
that  calendar  year 

" During  the  closed  seasons,  except  as  other- 
wise provided,  it  shall  be  unlawful  to  hunt  any  deer 
or  have  in  possession  any  part  thereof;  and  except 
as  otherwise  provided,  no  person  shall  have  in  posses- 
sion more  than  one  deer  or  part  thereof  during  any 
open  season " 

"A  person  lawfully  killing  a  deer  during  the  open 
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season  may  have  the  same  in  his  possession  during  a 
closed   season   provided   the   deer   has   been  properly 
registered   in   accordance  with   the   provisions   of  sec- 
tion  100 "  (Maine) 

m  110.2]      Possession  in  Closed  Season 

Unless  there  is  an  exemption  or  saving  clause  (see  Maine 
Statute),  it  is  usually  held  that  possession  of  prohibited  game 
during  closed  season  is  unlawful  even  though  it  was  legally 
taken  or  acquired  during  the  open  season.  The  reason,  of  course, 
is  to  close  the  obvious  loop-hole  or  defense  available  to  a  res- 
pondent in  such  cases. 

Modern  registration  statutes,  especially  in  connection  with 
large  game,  such  as  deer,  etc.,  have  added  another  device  to 
control  illegal  possession  in  closed  season.  Such  statutes  permit 
the  possession  of  game  during  closed  season  if  properly  regis- 
tered and  hence  reduce  the  control  problem  as  well  as  increase 
the  hunter's  use  of  his  kill. 

Unless  the  Statute  provides  to  the  contrary,  it  is  illegal  to 
retain  possession  of  game  that  has  been  accidentally  killed  - 
such  as,  deer  in  an  automobile  accident.  Frequently,  however, 
statutes  will  allow  the  owner  of  an  accident  vehicle  to  retain 
the  game  as  some  measure  of  compensation  for  his  damage. 

The  offense  of  illegal  possession  does  not  depend  on  the 
intent  of  the  respondent  to  commit  a  breach  of  the  law.  This  is 
clear  from  the  "open  season"  cases  and  the  "accident"  case. 
Likewise,  possession  of  game  in  captivity  has  been  held  to  be  il- 
legal even  though  the  original  possession  was  legally  acquired. 

[<?  1103]     What  is  Possession 

In  order  to  secure  a  conviction,  the  State  must,  of  course, 
prove  that  the  respondent  actually  was  in  possession  of  the  il- 
legal game.  This,  in  turn,  requires  some  consideration  of  what  is 
meant  legally  by  the  term  "possession". 

One  Court  has  defined  possession  as  follows : 

"In  criminal  law,  possession  usually  means  care,  man- 
agement, physical  control  or  the  secret  hiding  or  pro- 
tection of  something  forbidden  or  stolen."  (Maine)  (8) 
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Possession  does  not  necessarily  require  actual  phyical  con- 
tact. It  is  sufficient  if  the  respondent  can  assert  control  or  au- 
thority over  the  item  in  question,  or  if  it  is  contained  in  premises 
subject  to  his  control.  There  must,  however,  be  an  element  of 
knowledge  or  intention  involved.  If  a  game  carcass  was  left  on 
a  person's  premises  without  his  knowledge,  or  even  against  his 
will,  he  could  hardly  be  said  to  be  in  possession  of  the  carcass 
under  the  meaning  of  "illegal  possession". 

Possession  may  be  held  jointly  as  well  as  individually.  If, 
for  example,  three  persons  participate  in  an  illegal  hunt  and 
put  the  game  in  the  trunk  of  a  car  belonging  to  one  of  them,  all 
three  can  be  considered  to  be  in  possession  of  the  game  even 
though  the  container  -  the  vehicle  -  is  under  the  exclusive  con- 
trol of  only  one  of  them. 

[<J  110.4]      Examples  -  Illegal  Possession 

These  principles  are  illustrated  by  the  following  examples: 
EXAMPLES: 

1.  Three  defendants  charged  with  illegal  possession  of 
elk  meat  in  closed  season.  Warden,  searching  for 
camp,  meets  two  defendants  who  have  bloodstains  on 
shirts  and  who  give  him  false  location.  Warden  finds 
camp  and  defendants  are  sitting  around,  all  with  rifles. 
Two  hundred  feet  from  camp  on  a  well-travelled  path 
is  a  drying  rack  full  of  elk  meat  being  smoked;  also  two 
full  sacks  of  cured  meat.  Path  shows  same  hob-nail 
markings  as  defendants'  boots,  also  kettle  of  elk  stew 
under  log,  still  steaming.  Defendants  claimed  were  not 
in   possession.  GUILTY.  (Oregon)  (9) 

2.  A,  B  &  C  agree  to  hunt  deer  in  closed  season.  All 
three  go  to  deer  area  by  car  and  there  separate.  A 
shoots  11 -point  buck;  B,  a  small  one,  and  defendant, 
nothing.  All  three  pack  deer  to  car  and  defendant  helps 
hide  head  of  11 -point  buck.  Defendant  originally 
charged  with  shooting  small  deer  but  acquitted;  now 
charged  with  illegal  shooting  of  11 -point  buck  and  il- 
legal possession  of  head.  GUiLTY  of  both  charges. 
(Col.)  (10) 

3.  Warden  searches  J's  barn  and  finds  jar  of  cured  meat 
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and  small  amount  of  deer  hair.  Charged  with  illegal 
possession  in  closed  season.  Meat  tuirns  out  to  be  beef. 
Statute:  "Carcass  means  dead  body  .  .  .  incuding  head 

hide hair "  NOT  GUILTY:  Deer  hairs  not  a 

part  of  a  carcass  in  meaning  of  statute;  otherwise,  a 
few  hairs  sticking  to  a  shoe  or  kept  to  tie  flies  would 
be   a   violation.      (Wise.)    (11) 

4.  During  closed  season,  A  legally  kills  rabbits  destroying 
fruit  trees  and  cleaned  carcass  with  intention  of  eating 
it.  Statute  provided  that  pelts  of  fur-bearing  animals 
legally  killed  while  destroying  property  not  to  be  re- 
moved. A  charged  with  illegal  possession.  NOT  GUILTY: 
Statute  only  intended  to  apply  to  fur-bearing  animals 
and  not  to  edible  game.  Legislature  did  not  intend  for 
food    to    be   wasted.    (Ohio)   (12) 

5.  Warden  finds  part  of  fresh  moose  carcass  in  closed 
season.  Set  up  watch  nearby.  At  night,  defendant 
shows  up  at  scene  with  axe  and  lantern;  cuts  off 
forequarter  and  drags  it  50'  towards  car;  then  arrested. 
Defendant  claimed  carcass  in  possession  of  Warden  at 
all  times  and  never  in  possession  of  defendant.  GUILTY: 
Defendant  took  physical  control  of  carcass  and  in  his 
possession.   (Maine)   (13) 

NIGHT  HUNTING 
[<J  111]      Night  Hunting  -  Illustrative  Statutes 

1.  "It  shall  be  unlawful  for  any  person  to  hunt  any  elk, 
moose,  antelope,  mountain  goat,  mountain  sheep,  cari- 
bou or  deer  with  a  jack  light  or  other  artificial  light 
of  any  kind  and  to  be  found  with  any  torch,  lantern, 
electric,  acetylene,  gas  or  other  artificial  light  and  with 
any  rifle,  shotgun,  or  other  firearm,  after  sunset,  in 
any  wooded  section  or  other  place  where  any  of  the 
above-mentioned  animals  may  reasonably  be  expec- 
ted, shall  be  prima  facie  evidence  of  unlawful  hunt- 
ing  "   (Washington) 

2.  "It  shall  be  a  misdemeanor  to  hunt,  take,  kill  or  at- 
tempt to  kill  any  game  with  the  aid  of  a  spotlight, 
flashlight  or  artificial    light  of  any   kind. "(Idaho) 
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3.  "No  person,  during  the  closed  season  for  deer  or  moose, 
shall  have  in  his  possession  between  one-half  ho  jr  after 
sunset  and  one-half  hour  before  sunrise  any  device 
capable  of  throwing  or  casting  rays  of  light  upon  an 
object,  and  any  rifle  or  other  firearm  capable  of  kill- 
ing deer  or  moose  unless  ihe  rifle  or  other  firearm 
is  unloaded   and   encased,   or  dismantled."   (Ontario) 

It  is  obvious  that  there  are  wide  differences  in  the  langu- 
age and  application  of  night  hunting  statutes.  The  Maine  sta- 
tute is  limited  to  "vehicular"  offenses  as  far  as  lights  are  con- 
cerned. The  Idaho  statute  is  somewhat  broader  and  the  On- 
tario statute  is  broadest  of  all.  The  Ontario  statute  does  not 
even  require  any  hunting  activity  at  all  -  the  mere  combination 
of  lights  and  weapons  within  the  prohibited  period  is  a  violation 
in  itself. 

[<[  111.1]     Elements  of  the  Offense 

Due  to  the  ease  with  which  game  may  be  taken  at  night, 
and  the  threat  to  conservation  involved,  the  various  State  Leg- 
islatures have  treated  this  violation  quite  severely.  On  the  other 
hand,  the  temptation  for  an  easy  kill  under  the  "protection"  of 
darkness  produces  a  large  number  of  violators  who  are  willing 
to  take  the  chance.  The  combination  of  these  elements  has  re- 
sulted in  a  rather  large  amount  of  litigation  for  this  particular 
violation. 

Most  of  the  problems  revolve  around  the  question  of  proof 
and  this,  in  turn,  requires  a  knowledge  of  the  basic  elements  of 
the  violation.  In  order  to  facilitate  the  burden  of  proof,  some 
statutes  make  the  possession  of  headlights  or  hunting  lights,  etc. 
prima  facie  evidence  of  the  violation.  Even  with  this  aid,  how- 
ever, the  Warden  must  still  prove  all  the  elements  of  the  crime 
and  overcome  the  presumption  of  innocence  present  in  all  crim- 
inal cases.  Hence,  a  knowledge  of  the  elements  of  proof  and 
thorough  preparation  of  the  case  are  vital  in  this  particular 
phase  of  enforcement. 

A  Maine  Court  has  listed  the  elements  of  the  offense,  as 
follows:  (14) 

(1)  "It  nrust  be  night  time  as  distinguished  from  day  time,  and 
within   the   times    set   by   the   statute." 
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(2)  "There  must  be  present  and  available  certain  instrumen- 
talities, that  is,  a   light,  a   gun  and  ammunition." 

(3)  "Back  of  this,  a  purpose  to  search,  find  and  possess  the 
animal." 

To  prove  purpose,  the  same  Court  had  this  to  say: 

"To  prove  a  purpose  to  search,  find,  and  possess  game,  the 
prosecution  produced  testimony  that  the  respondent  drove 
the  car  slowly  while  a  spot-light  from  within  the  automobile 
was  used  to  illkminate  fields  and  apple  trees  where  deer 
were    known    to   resort." 

In  addition  to  these,  there  are  two  other  factors  which 
should  be  noted : 

(4)  The  activities  should  obviously  occur  in  an  area  in  which 
game  is  or  may  be  expected  to  be  present.  It  is  not  necessary, 
however,  to  actually  prove  the  existence  of  game  in  the  area. 

(5)  In  addition  to  the  "purpose"  or  intention,  there  must  be 
some  overt  act  by  the  hunter  carrying  into  effect  his  purpose. 
Even  verbal  statements  of  intention  or  purpose  would  be 
insufficient  without  some  physical  act  putting  the  purpose 
into  operation. 


[<J  111.2]      Evidence  Sufficient  to  Convict 

The  following-  examples  show  what  the  Courts  have  re- 
garded as  sufficient  or  insufficient  evidence  for  convictions  in 
night  hunting  cases.  Keep  in  mind  that  the  language  of  the  par- 
ticular statute  controls,  and  hence  that  not  all  of  the  decisions 
would  necessarily  be  valid  or  controlling  in  your  own  state. 

EXAMPLES: 

1.  Defendants,  after  dark,  driving  car  on  road  near  farm- 
house, fields  and  orchards  in  deer  area;  car  almost 
stops  and  plays  light  on  farm  buildings;  continues  on 
and  returns  five  minutes  later  and  plays  spotlight  on 
fields  and  among  the  apple  trees.  Warden  stops  car 
few  minutes  later,  and  rifle,  ammunition,  light  and 
batteries   found    in   car.    GUILTY.      (Maine)   (15) 

2.  Defendants,  after  dark,  driving   along   blueberry  land 
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with  fields  ard  orchards  bordering  highway,  spotting 
the  general  area  with  trigger  light.  Defendants  speeded 
up  when  Wardens  approached  but  forced  off  road  by 
Wardens'  car.  When  stopped,  window  down,  gun  be- 
tween defendants  on  front  seat,  one  defendant  mani- 
pulating breach  of  gun,  but  claimed  no  ammunition. 
Ammunition  for  gun  later  found  where  one  defendant 
stood  alongside  car,  and  also  a  clip.  One  of  defend- 
ant's a  former  game  warden.   GUILTY.     (Maine)   (16) 

3.  Two  defendants  charged  with  violation  of  Washington 
statute  (Sec.  1 1 1  (2).  Wardens  parked  1 1 :00  PM  in  deer 
area,-  saw  truck  traveling  along  road  and  slowed 
down  along  alfalfa  field  and  light  shown  from  passen- 
ger side  onto  field.  Wardens  followed  truck  for  1 1/2 
miles  when  it  stopped  and  light  spotted  on  both  sides 
of  read.  Wardens  stopped  truck  with  defendants  in- 
side, and  found  two  .22  calibre  rifles  on  floorboards, 
and  3-cell  flashlight  on  seat,  one  rifle  loaded  and  am- 
munition for  other  in  one  defendant's  pocket.  Defend- 
ants GUILTY:  Where  Sta*e  produces  evidence  showing 
of  artificial  light  and  weapon  after  dark  in  deer  area, 
State  has  made  out  a  prima  facie  case  and  jury  can 
legally    return    a    verdict    of    guilty.   (Wash.)   (17) 

The  following  examples  were  decided  under  a  Texas  Sta- 
tute prohibiting  hunting  with  a  "hunting"  light  and  making  it 
prima  facie  evidence  of  llegal  hunting  to  be  found  with  light  and 
weapon  after  dark  in  game  area : 

4.  Warden,  at  mightnight  in  deer  area,  sees  car  going 
slowly  up  the  road  with  spotlight  being  flashed  into 
fields  alongside  the  road.  Severa  shots  fired  into  field, 
and  en  one  occasion  defendant  leaves  car  and  goes 
into  field  with  a  flashlight.  GUILTY.     (Texas)  (18) 

5.  Warden,  at  11:30  PM  in  deer  area,  hears  shot,  sees 
car  on  road  with  light  flashing  from  rear.  On  ap- 
proaching car,  sees  one  man  throw  something  away, 
finds  headlight  on  floor  of  car,  open  box  of  shells, 
30-30  rifle  and  empty  30-30  cartridge.  Battery  found 
20  yards  behind  car.  GUILTY:  Is  a  prima  facie  case 
sufficient  to  go     to  the  jury.     (Texas)   (19) 
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6.  Warden,  at  1:00  AM,  follows  car  traveling  along  road 
in  deer  area.  Car  stops,  shines  light  on  deer.  Warden, 
100  yds.  away,  hears  shot,  sees  flash  from  rifle  barrel 
on  driver's  side.  At  scene,  one  defendant  standing  out- 
side, and  others  flee  in  car  but,  on  being  overtaken, 
Warden  finds  light,  rifles  and  ammunition  in  the  car, 
deer  in  the  trunk  and  a  dead  deer  at  the  scene.  GUILTY. 
(Texas)  (20) 

[<|   111.3]       Evidence  Insufficient  to  Convict 
EXAMPLES: 

1.  Warden,  in  deer  area  at  9:00  PM,  sees  light  flashing, 
deer  leaving  and  hears  voices;  gets  out  of  car  and 
chases  two  men.  Shots  exchanged  by  both  parties.  War- 
den catches  defendant  lying  on  ground  without  gun, 
light  or  shells.  Asks  defendant  who  other  man  was:-  an- 
swer, "I  don't  know".  NOT  GUILTY.  Mere  suspicion 
or   conjecture    not  enough.    (Maine)   (21) 

2.  Warden,  while  %ths  mile  north  of  lake  at  night,  hears 
shots  and  sees  light  flashing  on  the  lake.  Half-hour 
tater,  stops  defendant's  car  300  yards  from  lake.  Car 
contains  rifle,  ammunition,  battery  and  spotlight.  To 
Warden's  statement  that  he  did  not  get  the  deer, 
defendant  replied  "Miss  them  once  in  a  while".  De- 
fendant claimed,  as  defense,  was  just  fishing  on  the 
lake  and  using  the  light  for  fishing.  Five  other  parties 
on  the   lake  that   night.   NOT   GUILTY.   (Wisconsin)   (22) 

The  following-  examples  are  under  the  Texas  Statute  set 
out  above : 

3.  Warden  sees  defendant  driving  car  along  road  in  deer 
area  at  night  with  another  party  in  the  car.  Barrel  of 
gun  sticking  out  of  car  window.  Defendant  holding 
flashlight  in  his  hand  and  shining  it  out  car  window. 
After  pursuit,  Warden  finally  stops  car.  Only  defend- 
ant in  car,  and  no  gun,  or  flashlight.  No  shots  fired. 
NOT  GUILTY.   (Texas)   (23) 

4.  Warden  sees  car  traveling  slowly  along  road  at  1:00 
AM  in  deer  area,  car  spotlight  being  played  onto  field. 
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Defendant  gets  out  of  car  with  rifle  in  one  hand  and 
flashlight  im  other,  crawl  under  fence  and  enters  field. 
Ordered  to  stop  by  Warden  but  flees,  leaving  his  wife 
in  car.  NOT  GUILTY.  Common  flashlight  not  prima 
facie  evidence  of  a  "hunting  light".   (Texas)   (24) 

As  can  be  seen  from  the  examples,  even  though  the  evi- 
dence of  violation  is  completely  circumstantial,  the  Courts  will 
nevertheless  sustain  a  conviction  if  all  the  elements  of  proof  are 
present.  The  Warden,  however,  should  fully  understand  the  cir- 
cumstantial evidence  rule  and  this  will  be  discussed  in  more  de- 
tail in  later  sections.  (See  Sec.  145) 

[CJ  111.4]      Sufficiency  of  the  Complaint 

The  complaint  on  which  the  prosecution  is  based  must  be 
legally  sufficient,  otherwise  the  Court  will  have  no  jurisdiction 
of  the  offense  and  will  have  to  dismiss  the  compaint.  For  exam- 
ple, under  the  Maine  Statute  where  the  TIME  of  the  offense  is 
a  basic  element  and  must  be  specifically  aleged,  the  following 
language  was  held  insufficient: 

EXAMPLE: 

1.  "One  half  hour  after  sunset  of  the  22nd  day  of 
November  and  one  half  before  sunrise  of  the  23rd  day 
of  November". 

The  word  "hour"  was  omitted  and  the  Court  threw  out  the 
complaint.  (Maine)   (25) 

NEGLIGENT  SHOOTING 

[C|  112]      Negligent  Shooting  -  In  General 

Although  the  subject  matter  of  the  following  sections  is  not 
strictly  a  phase  of  game  regulation,  yet  the  general  question  of 
responsibility  for  death  or  injury  is  one  in  which  the  game  war- 
den too  often  becomes  involved.  By  the  very  nature  of  the  of- 
fense, he  is  usually  the  police  officer  most  intimately  connected 
with  the  prosecution. 

In  order  to  provide  some  degree  of  restraint  and  prevent 
the  extermination  of  the  hunters,  as  well  as  the  game,  most 
states  have  stepped  up  their  criminal  prosecutions  in  such  cases. 
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The  game  warden,  being  the  normal  investigating  officer  in 
such  cases,  should,  therefore,  have  some  knowledge  of  the  legal 
principles  involved. 

In  the  absence  of  special  hunting  statutes,  homicides  must 
be  prosecuted  under  the  general  criminal  statutes.  Since  we  are 
considering  only  accidental  homicides,  we,  of  course,  rule  out 
murder  which  is  an  intentional  crime.  Most  hunting  deaths, 
therefore,  if  prosecuted  at  all  would  come  within  the  definition 
of  manslaughter.  The  Warden  should,  therefore,  be  generally- 
acquainted  with  the  basic  elements  of  the  crime  of  manslaugh- 
ter as  it  pertains  to  hunting  accidents. 

[<I  112.1]      Negligent  Shooting  -  As  Manslaughter 

"Manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice.  It  is  of  two  kinds:  (1)  voluntary  -  upon  a 
sudden  quarrel  or  in  the  heat  of  passion,  (2)  Involuntary  -  in 
the  commission  of  an  unlawful  act  not  amounting  to  a  felony; 
or  in  the  commission  of  a  lawful  act  which  might  produce 
death  in  an  unlawful  manner  or  without  due  caution  and 
circumspection."      (Illustrative  Statute) 

Involuntary  manslaughter  is  defined  as  the  killing  of  a  hu- 
man being  without  intent  to  do  so  in  the  commission  of  an  un- 
lawful act.  not  a  felony,  and  unlikely  to  endanger  life,  or  while 
someone  is  engaged  in  the  doing  of  a  lawful  act  in  an  unlawful 
manner.  These  definitions  however,  are  not  of  too  much  value 
in  understanding  the  actual  nature  of  the  crime.  It  may  be  said 
in  general  that  involuntary  manslaughter  involves  a  reckless 
disregard  of  human  life,  such  as  in  the  following  examples: 

EXAMPLES: 

1.  Death  occurring  as  the  result  of  a  practical  joke  - 
building  a  fire  around  a  drunk;  upsetting  a  cart  as  a 
joke;  throwing  a  boy  who  cannot  swim  into  water,  etc. 

2.  Criminal  negligence  or  recklessness  -  death  as  the  re- 
sult of  driving  a  car  under  the  influence  of  liquor, 
while  speeding  on  the  wrong  side  of  the  road. 

3.  Where  the  driver  knows  his  brakes  are  defective,  yet 
he  intentionally  speeds  and  drives  on  the  wrong  side  of 
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the   read.   If  death   occurs  as   the   result  of  a   collision, 
it  would    be   manslaughter. 

[<J  112.2]       Degree  of  Negligence  Involved  in  Manslaughter 

The  courts  are  not  in  agreement  as  to  what  standard  of 
care  or  lack  of  care  is  required  for  conviction  under  the  man- 
slaughter statutes.  In  some  cases,  the  courts  have  held  that  a 
finding  of  ordinary  negligence  -  the  same  as  might  be  required 
for  liability  in  a  civil  case  -  is  sufficient  to  sustain  a  conviction 
for  manslaughter.  Other  cases  proceed  on  the  theory  that  the 
defendant  must  have  been  guilty  of  what  is  variously  called 
"gross  negligence",  "culpable  negligence"  or  "criminal  negli- 
gence" ;  in  other  words,  conduct  of  a  more  aggravated  nature 
than  mere  thoughtlessness  or  inattention;  conduct  bordering  on 
a  recklesr.  disregard  of  consequences. 

EXAMPLES: 

1.  Decedent  wearing  red  hat,  dark  jacket  and  grey  trou- 
sers, standing  alongside  fence  in  open  field;  grass  6-8" 
high;  sun  shining;  visibility  excellent.  Defendant  stand- 
ing 102'  away  mistook  decedent  for  bear;  shot  and 
killed  him.  GUILTY  of  manslaughter:  "A  hunter  must 
exercise  reasonable  care  in  selecting  a  target.  If  he  is 
in  doubt,  he  must  not  shoot.     (Wash.)   (26) 

2.  Party  of  three  split  up  to  cover  the  area.  Decedent 
dressed  in  red  hat  and  shirt.  Defendant  150-250'  away. 
Although  trees  and  underbrush,  there  was  narrow 
opening  through  which  body  could  be  seen.  Defend- 
ant claimed  he  fired  at  head  of  a  deer.  No  deer  tracks 
in  area.  GUILTY  of  manslaughter:  Not  necessary  to 
show  gross  negligence  or  reckless  disregard. 
(Wash.)   (27) 

EXAMPLES  -  GROSS  NEGLIENCE 

3.  Defendant  and  son  seated,  afier  fishing,  in  a  thickly 
wooded  area  where  foxes  present.  Son  suddenly  tells 
father  he  sees  a  fox.  Father,  seeing  something  moving 
at  a  distance  of  500'  fires  twice  and  kills  decedent. 
NOT  GUILTY.  Manslaughter  requires  criminal  negli- 
gence; conduct  which  shows  a  reckless  disregard  of  the 
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consequences  and  indifference  to  the  rights  of  others. 
(New  York)    (28) 

4.  Deceased,  wearing  fawn  colored  boots,  visible  to  de- 
fendant 214'  away,  only  from  knees  down.  Defend- 
ant unaware  of  his  presence  and  mistakes  him  for  a 
deer.  NOT  GUILTY:  No  recklessness  or  criminal  negli- 
gence.  (29) 

[<I  112.3]      Negligent  Shooting  -  Illustrative  Statutes 

"Whever,  while  on  a  hunting  trip  or  in  the  pursuit  of  wild 
game  or  game  birds,  negligently  or  carelessly  shoots  and 
wound's,  or  kills  any  human  being,  shall  be  punished  by  a 
fine  of  not  more  than  $1,000,  or  by  imprisonment  for  not 
more  than  11   months "  (Maine) 

In  view  of  the  difficulty  of  obtaining  a  conviction  for  man- 
slaughter in  hunting  deaths,  some  states  have  enacted  negligent 
shooting  statutes.  The  Maine  statute  is  a  typical  example.  There 
is  no  question  but  that  under  such  statutes,  the  failure  to  exer- 
cise ordinary  care  is  sufficient  for  a  conviction.  In  view  of  the 
accidental  nature  of  such  injuries,  the  normal  punishment  in 
the  author's  experience  is  usually  a  fine  in  varying  amounts. 
Whether  or  not  such  statutes  have  a  deterrent  effect  is  open  to 
question. 

[C  112.4]      Effect  of  Illegality  of  the  Hunting 

Generally  speaking,  the  mere  fact  that  the  hunting  involv- 
ed was  illegal  -  during  closed  season,  etc.  -  will  not  convert  an 
otherwise  accidental  shooting  into  a  criminal  homicide.  The  il- 
legal hunting  is  considered  as  merely  "malum  prohibitum"  (for- 
bidden acts)  and  not  as  "malum  in  se"  (evil  in  itself). 
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Chapter  9 
FISHERIES  REGULATION 

PUBLIC  AND   PRhVATE   RIGHTS 

Sec.    1 13  In   General 

114  Public   Right   to   Fish    in    Rivers   and   Streams 

115  Public   Right  to   Fish   in    Inland   Lakes 

116  Application   of   Regulations   to   Private   Ponds 

116.1  Examples  -   Private   Ponds 

116.2  Examples  -   Public   Ponds 

116.3  Protection  of  Private  Ponds 

116.4  Illegal   Fishing   Methods  -   Private   Ponds 

LICENSING 

Sec.    117       Licensing   -   Non-Commercial 

118       Commercial   Licenses  -   In   General 

118.1    Commercial   Licenses  -    Resident  vs   Non-Resident 

METHODS  Of  TAKING 

Sec.    119       Methods  of  Taking   -   In   General 
119.1    Angling 
120       Net  Regulations  -   In  General 

120.1  Net   Regulations  -   Definitions 

120.2  Nets  -   Use  and   Possession 

SHELL  FISH   REGULATIONS 

Sec.   121       In  General 

121.1  Licensing 

121.2  Legal  Lengths 

121.3  Transportation 

121.4  Illegal   Interference  with  Lobster  Traps 
122       Miscellaneous  Shell   Fish   Regulations 

PUBLIC  AND  PRIVATE  RIGHTS 
[<J  113]      In  General 

Just  as  in  the  case  of  game,  the  State  (with  a  few  excep- 
tions) is  the  absolute  owner  of  all  fish  found  in  its  waters  and 
can  make  almost  any  reasonable  regulation  governing  the  tak- 
ing and  possession  of  fish  in  its  territory,  subject,  however,  to 
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•constitutional  rights.  The  basic  requirement  is  that  such  regu- 
lation must  be  reasonable  and  have  for  its  purpose  the  protec- 
tion and  conservation  of  the  fishing  resources  for  the  benefit  of 
the  public. 

[<J  114]      Public  Right  to  Fish  in  Rivers  and  Streams 

Normally,  the  public  right  to  fish  in  rivers  or  streams  de- 
pends on  whether  such  waters  are  considered  navigable  or  not. 
If  the  waters  are  navigable,  then  the  fishing  is  open  to  the  pub- 
lic ;  if  non-navigable,  the  fishing  rights  are  usually  owned  by  the 
adjacent  riparian  owners.  The  main  problem  in  such  cases  is 
in  the  definition  of  the  term  "navigable",  but  this  is  beyond  the 
scope  of  this  Manual. 

[<.  115]      Public  Right  to  Fish  in  Inland  Lakes 

Generally  speaking,  the  public  has  rights  of  fishing,  boat- 
ing, etc.  in  public  or  navigable  lakes.  There  is  no  generally  rec- 
ognized definition  of  "public"  lakes  but  it  normally  would  in- 
clude all  larger  bodies  of  water. 

In  addition,  in  New  England,  the  public  has  fishing,  boat- 
ing and  other  rights  on  Great  Ponds  so  long  as  the  water  can 
be  reached  without  trespassing  over  private  property.  A  "great 
pond"  is  usually  defined  as  containing  over  20  acres. 

The  fishing  rights  in  private  ponds,  however,  belong  to  the 
riparian  owners  exclusively  and  the  public  has  no  rights  what- 
ever. It  is  usually  held  that  the  riparian  owners  share  these 
rights  in  common  rather  than  exclusively  in  their  sphere  of  own- 
ership. 

[<J  116]      Application  of  Regulations  to  Private  Ponds 

There  is  at  least  one  qualification  to  the  rule  that  the  State 
retains  title  to  all  the  fish  in  its  territorial  waters,  and  that  is  in 
connection  with  the  rights  of  owners  of  private  ponds.  A  private 
pond  is  one  where  not  only  is  all  of  the  shore  privately  owned, 
but  also  lacks  any  outlet  connecting  it  with  other  waters  by 
which  the  fish  can  migrate.  If  this  is  the  case,  then,  the  owners 
of  the  pond  have  absolute  rights  over  the  fishing  free  from  regu- 
lation by  the  State  as  to  licenses  seasons,  method  of  taking  etc. 
However,  the  licensing  requirements  may  still  apply  to  persons 
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other  than  owners,  lessee,  etc.,  who  fish  in  such  ponds  whether 
by  invitation  or  trespass. 

Although  the  rule  is  clear,  there  is  some  question  as  to  what 
type  of  connection  with  other  bodies  of  water,  or  the  lack  of  it, 
makes  a  pond  public  or  private.  Generally,  if  there  is  a  periodic 
connection  at  high  water,  at  more  or  less  regular  intervals,  it  is 
held  to  be  a  public  pond.  If  the  connection  is  abnormal,  infre- 
quent, etc.,  it  is  considered  to  be  a  private  pond.  However,  the 
courts  are  not  in  agreement  on  the  high  water  rule ;  some  con- 
sider it  immaterial,  others  hold  it  makes  the  pond  subject  to 
regulation.  The  following  examples  demonstrate  the  rules: 

[<J  116.1]      Examples  -  Private  Ponds 

1.  Slough  nearly  mile  from  river  which  had  overflown 
4-5  times  in  25  years  far  enough  to  reach  the  slough. 
During  high  water,  period  of  12-36  hours  when  fish 
could  pass  back  and  forth.  Held:  Insufficient  con- 
nection.  (Oklahoma)  (1) 

2.  Wholly-owned  body  of  water  no  way  connected  with 
any  other  body  of  water  except  when  levee  broke, 
which   was  infrequent.   (Arkansas)   (2) 

3.  Private  lake,  although  was  connected  with  other 
waters  during  high  water  period.  HELD:  private  pond; 
no  outlet  or  channel  and  at  time  of  high  water,  every- 
thing around  is  flooded.  (Arkansas)   (3) 

[<I  116.2]      Examples  -  Public  Ponds 

1.  Private  lake  formerly  bed  of  Missouri  River;  con- 
nected to  river  by  a  ditch  which  allowed  water  to 
flow  from  the  lake  to  the  river  at  certain  river  stages 
and  also  when  heavy  rains  raised  the  lake  level 
(about   12  days  a  year).      (Missouri)   (4) 

2.  Pond  on  private  land  but  connected  with  river  in 
times  of  heavy  rains  and,  at  times,  even  during  sum- 
mer. Fact  that  pond  partially  or  wholly  dried  up  in 
summertime  immaterial;  subject  to  fishing  regulations. 
(Illinois)   (5) 

3.  Private    pond    wholly    on    defendant's    land    but    con- 
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nected  to  a  river  when  it  overflowed  periodically  held 
subject  to  regulation  (compare  this  with  Ex.  3  above) 
(Michigan)   (6) 

Defendant  constructs  ponds  not  over  5  acres  in  area 
on  certain  streams  which  are  natural  spawning  grounds 
for  trout,  and  builds  dam  and  trap  at  mouth  of  stream 
to  prevent  fish  raised  in  such  ponds  from  getting 
into  river  which  is  natural  outlet  of  stream.  NOT  a 
private   pond.  (7) 


[<J  116.3]      Protection  of  Private  Ponds 

Statutes  in  many  states  protect  the  owners  of  private 
ponds  from  invasion  of  their  fishing  rights  by  the  public.  Usual- 
ly, the  statutes  will  affect  private  ponds  only  where  the  owner 
can  demonstrate  complete  control  and  confinement  of  the  fish 
within  the  pond.  The  statutes  also  will  normally  require  post- 
ing of  notices  as  a  condition.  It  has  been  held  that  stocking  such 
ponds  with  fish  supplied  by  the  State  does  not  make  them  open 
to  the  public  for  fishing. 

[<I  116.4]      Illegal  Fishing  Methods  -  Private  Ponds 

Generally  speaking,  the  owners  of  completely  private  wat- 
ers may  catch  fish  in  any  manner  that  they  wish,  free  of  regu- 
lation by  the  State.  However,  the  same  privilege  does  not  extend 
to  non-owners  or,  in  any  event,  to  trespassers,  and  they  are  sub- 
ject to  prosecution  under  the  general  regulations. 

EXAMPLE: 

1.  Statute  made  it  unlawful  "to  place  any  explosive  .  .  . 
in  any  of  the  waters  of  the  State  .  .  ."  Defendant,  with- 
out permission  of  the  owner,  exploded  dynamite  and 
killed  fish  in  a  private  pond,  not  connected  with  any 
other  waterway,  and  privately  stocked.  Defense:  pri- 
vate pond  and  not  subject  to  State  Regulation.  GUILTY: 
Statute  applies  to  both  public  and  private  waters.  (8) 

LICENSING 
[<J  117]      Licensing  -  Non-Commercial 

Pretty  much  the  same  general  principles  apply  to  non-com- 
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mercial  fishing  licenses  as  do  to  hunting  licenses.  The  State  may, 
in  its  discretion,  prescribe  classifications  for  license  applicants, 
control  suspension  and  revocation,  etc.  The  State  has  been  al- 
lowed almost  unlmited  freedom  in  its  license  regulations.  How- 
ever, in  view  of  the  Federal  Court  decisions  in  the  commercial 
fishing  field  it  is  entirely  possible  that  the  right  of  the  State  to 
discriminate  between  certain  types  of  applicants  -  residents  vs 
non-residents,  for  example  -  may  be  restricted.  In  the  field  of 
sport  fishing,  however,  the  pecuniary  motive  to  challenge  license 
restrictions  is  somewhat  lacking.  This  is  mostly  why  there  has 
not  been  extended  court  litigation  over  licenses  in  this  field. 

Some  statutes  not  only  require  licenses  but  also  require  it, 
or  evidence  of  it,  to  be  displayed  on  the  person  on  demand  by  a 
Warden,.  Failure  to  do  so  is  a  separate  violation  and  is  not  the 
same  as  fishing  without  a  license.  "Failure  to  display"  can  only 
be  committed  by  a  legal  license  holder. 

[<J  118]       Commercial  Licenses  -  In  General 

In  the  field  of  commercial  fishing,  the  State  may,  and 
usually  does,  control  all  phases  of  the  fishing  operation,  from 
the  catching  to  the  sale  and  transportation  of  the  product.  Thus, 
the  State  may  require  licenses  to  take  fish  by  nets  or  various 
types  of  stationary  or  movable  devices,  to  deal  in  fish,  to  pro- 
cess fish  or  fish  products;  to  take,  sell,  process  or  transport 
shell-fish,  lobsters,  etc.  In  addition,  it  may  require  that  not  only 
the  owner  of  a  fishing  boat  be  licensed  but  his  employees,  as 
well,  even  though  they  may  have  no  interest  in  the  catch.  How- 
ever, if  the  license  pertains  to  the  device  rather  than  to  the 
person,  then  it  is  not  necessary  that  each  person  using  the  de- 
vice be  licensed. 

EXAMPLE 

1.  Statute  required  that  trap  baskets  for  non-game  fish 
have  license  tags  affixed  to  each  basket.  Defendants 
were  employees  of  owner  of  a  number  of  baskets  who 
had  purchased  tags  for  each  of  his  baskets  and  af- 
fixed them.  Court  held  that  Employees  were  not  guilty 
of  fishing  without  a  license;  licenses  pertained  to  the 
device  and  not  to  the  person  using  it. 
(South   Carolina)  (9) 
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[<J  118.1]      Commercial  Licenses  -  Resident  vs  Non-Resident 

In  recent  years,  the  courts  have  begun  to  impose  restrictions 
upon  the  authority  of  the  State  to  discriminate  in  licensing  re- 
quirements between  residents  and  non-residents  -  especially 
in  the  case  of  commercial  fisheries.  In  the  -case  of  inland  fish 
and  game  licenses,  the  States  up  to  now  have  been  able  to  dis- 
criminate almost  at  will  between  residential  and  non-residential 
applications  on  the  basis  that  fish  and  game  were  wholly  the 
property  of  the  State  to  regulate  as  it  pleased.  However,  in  re- 
cent decisions,  the  Supreme  Court  has  held  that  the  Federal 
Court  limits  state  power  to  control  the  commercial  taking  of 
free-swimming  fish  life  in  the  3-mile  maritime  belt  as  well  as 
within  the  territorial  waters  of  a  state.  Discrimination  as  to  non- 
residents is  still  allowed  but  only  to  the  extent  that  the  cost  of 
enforcing  non-residential  licenses  is  higher  than  resident  li- 
censes. Thus,  the  following  statutes  have  been  held  discrimina- 
tory and  illegal : 

EXAMPLES: 

1.  Texas  statute  requiring  annual  non-resident  license 
tax  on  commercial  fishermen  of  $200-  $2500  on  com- 
mercial boats,  compared  with  $3  -  $15  for  residents. 

2.  Louisiana  statute  imposing  on  non-resident  trappers  a 
license  fee  of  $200  per  year  compared  with  $2  for  resi- 
dent license. 

3.  Rhode  Island  statute  excluding  ail  non-resiaVsnts  from 
taking  fish  while  allowing   residents  unlimited   rights. 

METHODS  OF  TAKING 
[CJ  119]      Methods  of  Taking  -  In  General 

The  State  has  extremely  broad  powers  to  regulate  the 
method  of  taking  fish  and  may  impose  almost  any  reasonable 
restrictions  as  long  as  the  basic  purpose  of  the  restriction  is  to 
promote  conservation  of  fish  resources.  Therefore,  the  State  may 
regulate  or  entirely  prohibit  the  use  of  seines,  nets  or  traps  in 
certain  waters  or  at  certain  times.  It  may  forbid  the  use  of  ex- 
plosives, poisons  or  other  mass  destruction  methods,  such  as, 
draining  a  pond,  etc. ;  or  it  may  restrict  fishing  entirely  to  ang- 
ling with  hook  and  line.  Since  the  statutes  of  the  various  States 
pertaining  to  the  taking  of  fish  are  tailored  to  fit  the  individual 
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conditions  of  each  area,  the  Warden  must,  of  course,  know  the 
regulations  of  his  own  state.  However,  the  Courts  have  evolved 
a  few  general  principles  or  definitions  which  have  general  ap- 
plication. These  are  shown  in  the  followng  examples: 

[<J  119.1]      Angling 

EXAMPLES. 

1.  Where  Statute  restricted  fishing  to  "angling  with  hook 
and  line",  hooking  fish  by  jerking  pole  with  un- 
bolted hook  back  and  forth  held  not  to  be  "angling". 
(Indiana)  (10) 

2.  Where  Statute  prohibited  taking  game  fish  except  by 
hook  and  line,  catching  non-game  fish  with  the  hands 
is  not  illegal.     (Okla.)  (11) 

3.  "Gig"   defined    -   Statute    made   it   illegal    to  take  any 

game  fish  with  "any  sort  of  wire  or  pot  snare 

or  gig  "  Defendant  hooks  a  catfish  with    a  rig  con- 
sisting of  a  stiff  pole  6-7'  long  with  cord  15'  in  length, 

and  running  through  guides  on  the  pole,  and  a  large 
(#10)  hook  attached  to  the  line.  No  bait  used,  but 
just  above  the  hook  a  Hawaiian  wriggler  attached.  Rig 
designed  so  cord  could  be  pulled  tight,  leaving  hook 
stationary  at  end  of  rod.  Defendant  GUILTY:  Device 
constitutes  a  "gig".  (Okla.)  (12) 

lf\  120]      Net  Regulations  -  In  General 

Most  of  the  problems  arising  out  of  the  use  of  nets  occur 
in  connection  with  commercial  fishing.  The  incentive  for  illegal 
operation,  is  of  course,  much  greater  and,  correspondingly,  so 
is  the  danger  of  destruction  of  fish  resources. 

Almost  all  statutes  regulate  the  use  of  nets  to  some  extent. 
Where  commercial  fishing  is  not  important,  the  regulations 
usually  extends  to  the  method  of  taking  bait,  with  nets,  etc.  In 
the  states  where  commercial  fishing  is  economically  important, 
the  regulation  may  cover  the  type  of  nets  used,  the  waters,  sea- 
sons, sizes,  etc.  The  regulations  may  make  the  mere  possession 
of  certain  types  of  nets  illegal  or,  on  the  other  hand,  require  an 
illegal  use  in  order  to  come  within  the  statute.  Other  statutes 
relate  the  violation  to  a  geographical  area,  such  as  "possession 


FISHERIES   REGULATIONS  89 

within  one  half-mile  of  lake "  Licenses  may  be  required  for 

each  net,  type  of  net  or  location.  The  greater  the  economic  im- 
portance of  the  fisheries,  the  more  rigid  will  be  the  regulation. 

[§  120.1]      Net  Regulations  -  Definitions 

Net  regulations  have  been  before  the  courts  on  many  oc- 
casions and,  as  a  result,  the  courts  have  defined  certain  types 
of  nets  in  either  positive  or  negative  terms  in  order  to  pass  on 
violations. 

EXAMPLES: 

1.  A  "net"  is  a  device  made  of  twine  or  thread  wrought 
or  woven   in   meshes  for  catching   fish.   (Pa.)   (13) 

2.  A  "seine"  is  a  type  of  encircling  net  consisting  of  floats 
at  the  upper  edge  and  leads  at  the  lower,  used  to  en- 
close an  area,  and  securing  the  fish  by  bringing  the 
net  together.   (Ind)   (14) 

3.  A  "gill"  net  is  a  flat  net  so  suspended  in  the  water, 
and  of  such  a  mesh  size  that  allows  the  heads  of  fish 
to  pass  through,  but  catches  the  gills  (As  #2)   (15) 

4.  A  "set"  net  is  a  fixed  appliance  which  may  be  set  in 
a   desired    position.   (Wash.)   (16) 

5.  A  "drift"  net  is  a  floating  net  free  to  drift  with  the 
current.   (Oreg.)   (17) 

6.  A  "wing"  net  is  a  net  stretched  over  a  series  of  hoops 
of  gradually  decreasing  size,  one  end  attached  to  the 
shore  and  the  mouth  facing  upstream.     (Tenn.)   (18) 

7.  A  "fyke"  is  a  fish  trap  consisting  of  several  successive 
conical   nets  with   wide   mouths.   (Oregon)   (19) 

8.  A  "gill"  net  is  not  a  'trammel'  net  or  'set'  net. 
(Tenn)   (20) 

9.  "Haul  seines"  or  "drag  nets"  do  not  include  "cast  nets, 
trammel  nets,  gill  nets,  pound  nets"  and  many  other 
nets  in  common  use  in  the  fishing  industry. 

(Florida)  (21) 

10.  A  "force  trap  net"   used   with   lead   line  floating   high 
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off  the  bottom  is  not  a  "seine"  or  "drag  net". 
(Florida   (22) 

[<J   120.2]       Nets  -  Use  and  Possession 

The  warden  must,  of  course,  be  familiar  with  the  regula- 
tions in  his  own  state  governing  the  use  of  nets,  and  also  with 
the  legal  interpretations  that  the  courts  may  have  placed  on  the 
regulations.  This  is  especially  important  in  this  field  since, 
normally,  the  regulations  will  also  provide  for  the  forfeiture  or 
condemnation  of  nets  illegally  possessed  or  used.  If  the  warden 
is  wrong  in  his  interpretation  of  the  regulation  and  illegally 
seizes  and  destroys  a  net,  he  is  liable  to  the  owner  for  damages 
thus  caused. 

Insofar  as  violations  are  concerned,  the  regulations  are  of 
two  general  types:  those  making  possession  alone  of  certain 
types  of  nets  illegal,  and  those  involving  an  illegal  use.  The 
problems  of  proof  are  much  more  complicated,  of  course,  with 
the  latter  type.  Some  of  the  problems  involved  are  illustrated 
in  the  following  examples: 

EXAMPLES: 

1.  Pound  Net  Statute:  Unlawful  "to  use  any  pound  net 

having   a   covered   crib   or   heart "   Defendant's   net 

originally  a  trap  net  20'x36'  with  20'  side  walls.  De- 
fendant extended  side  walls  to  surface  and  fastened 
it  to  a  wooden  frame  having  an  8'  square  opening. 
ILLEGAL  net;  statute  intended  to  prohibit  use  of  nets 
covered  to  any  substantial  degree.  Here,  defendant 
reduced  size  of  opening  by  over  90%.  (Michigan)   (23) 

2.  Bait  Net  Statute:  "Bait  nets  may  be  used  to  take  fish  for 
bait".    Fishermen    took   sardines    in    bait   nets    and    sold 

them  to  canning  factory  for  food  purposes.  ILLEGAL 
USE:  Unlawful  to  take  sardines  for  any  purposes  in 
such  nets  except  for  bait.     (Calif.   (24) 

3.  Gill  Net:  Statute  forbade  use  of  gill  nets  over  20  yards 
long.   Defendant  cut  gill   nets  into  20-yd.   lengths  and 
fastened    them    together,    leaving    6"    space    between 
lengths.  GUILTY:  obvious  violation  of  Statute. 
(N.Carolina)   (25) 
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4.  Illegal  Possession:  Net  owner  filed  damage  suit  against 
warden  for  illegally  destroying  certain  of  his  nets  of 
the  value  of  $3,000.  Nets  were  of  smaller  mesh  than 
allowed  by  Illinois  Statute  and  were  stored  at  time  of 
seizure  in  a  fish  shed  on  banks  of  Ohio  River.  Warden 
told  owner  they  were  illegal  and  burned  them  over 
his  protest.  Court  gave  owner  damages  since  the  nets 
were  not  being  used  for  any  illegal  purpose  at  the  time 
of  seizure;  mere  possession  was  not  enough. 
(Illinois)   (26) 

5.  Illegal  Possession:  Owner  sued  Warden  for  illegal  sei- 
zure of  certain  trap  nets.  Statute.-  "Any  net  prohibited 
by    law   possessed,    set   or   used    in    the    waters   of   the 

State  declared  to  be  a   public  nuisance".  Warden, 

under  a  search  warrant,  searched  house  and  found  un- 
licensed gill  nets  and  seized  them.  Also  made  unauthor- 
ized search  of  the  barn  and  found  unlicensed  trap  nets 
and  seized  them  as  well.  Owner  sued  to  recover  value 
of  trap  nets.  ILLEGAL  SEIZURE:  Although  the  nets  were 
illegal,  they  were  not  "being  used"  in  the  waters  of 
the  state  at  the  time,  and  hence  were  not  a  nuisance. 
(New  York)   (27) 

SHELL  FISH  REGULATIONS 

[q  121]      In  General 

The  taking  of  shell  fish,  including  lobsters,  is,  of  course, 
largely  a  commercial  proposition.  In  the  effort  to  prevent  the 
complete  exhaustion  of  natural  supplies,  the  states  where  such 
species  are  commercially  important  have  enacted  rather  detailed 
regulations  on  the  subject.  These,  of  course,  vary  greatly  in  the 
various  states.  However,  the  same  general  principles  as  to  li- 
censing, closed  seasons,  powers  of  wardens  to  arrest  for  viola- 
tions, right  to  make  searches  and  seizures,  etc.,  apply  as  in  other 
areas  of  conservation  enforcement. 

[<}  121.1]      Licensing 

The  general  principles  as  to  licensing  have  been  set  out  in 
prior  Sections.  However,  there  has  been  some  interpretation  of 
specific  shell  fish  license  provisions. 
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EXAMPLES: 

1.  Statute:   "No  person  shall  catch  transport  or  have 

in   possession   any   lobsters   unless   licensed   to  do 

so".  Defendant,  an  employee  of  C  (who  was  legally 
licensed)  charged  with  having  unlicensed  lobsters  in 
possession  while  so  employed.  NOT  GUILTY:  Statute 
requires  only  the  principal  to  be  licensed,  and  not  the 
employee.  (Note:  most  statutes  now  require  helpers  di- 
rectly engaged  in  hauling  traps  to  be  licensed  as 
well.)   (Maine)  (28) 

2.  State  may,  if  statute  so  reads,  legally  suspend  a  lob- 
ster license  before  conviction  of  a  violation,  andl  with- 
out notice  of  hearing.  (Note:  most  statutes  require 
notice  and  hearing,  although  not  necessarily  a  prior 
conviction.)      (Maine)   (29) 

3.  The  state,  because  of  its  control  over  fishing  fn  tidal 
waters  and  ownership  of  tidal  beds,  has  the  authority 
to  delegate  licensing  for  the  taking  of  clams  to  the 
towns  and  to  deny  licenses  to  non-residents  of  the 
town.  (Maine)  (30) 

[<J  121.2]      Legal  Lengths 

The  question  of  legal  length  arises  mostly  in  connection 
with  the  lobster  industry.  The  statutes  normally  specify  a  legal 
length,  the  method  of  measurement  and  provide  for  an  author- 
ized measuring  device.  In  addition  to  fines  and  imprisonment, 
the  statutes  usually  provide  for  a  per  unit  penalty  -  ranging 
from  $5-$20.  As  a  result  of  the  stiff  penalties,  illegal  lobster 
cases  are  apt  to  be  bitterly  contested. 

EXAMPLE: 

1.   Statute:     "No  person  shall  sell  transport  

or  have  in  possession  any  lobster  except  that  which  is 

of   legal    length   Any    lobster   not  of   legal    length 

when  caught  shall  immediately  be  liberated  alive." 
Defendant  charged  with  illegal  possession  of  109  short 
lobsters;  defended  on  grounds  that  complaint  failed  to 
state  whether  lobsters  were  alive  or  that  measurements 
were  taken  when  they  were  caught.  Defendant  GUILTY: 
former  statute  imposed  penalty,  not  on  short  lobsters. 
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as  such,  but  on  failure  to  liberate  them  when  caught. 
Present  statute  makes  possession  of  shorts  illegal  per  se 
regardless  of  whether  they  should  have  liberated  or 
not.  Not  illegal  to  catch  them,  but  illegal  to  keep  them. 
(Maine)   (31) 

Under  the  preceding  statute,  it  has  been  held  that  it  is  not 
a  defense  to  a  charge  of  illegal  possession  of  short  lobsters  that 
a  defendant  used  reasonable  care  in  selecting  and  keeping  them. 
Possession  itself  is  the  determining  factor  and  the  defendant's 
intentions,  good  or  otherwise,  are  not  material  (Maine)  (32) 

Moreover,  it  is  no  excuse  under  such  a  statute  that  under 
winter  fishing  conditions,  there  are  to  be  short  lobsters  over- 
looked in  any  haul.  The  wind,  weather  or  season  have  nothing 
to  do  with  the  retention  of  short  lobsters.  The  statute  requires 
that  they  be  liberated  immediately  and  does  not  allow  for  any 
time  lapse  after  catching  or  for  liberation  at  the  fisherman's 
convenience. 

In  addition,  if  the  statute  prescribes  a  legal  or  official 
method  of  measurement  -  such  as  length,  evidence  of  any  other 
measurements  such  as  weight,  etc.  are  inadmissible  to  prove 
compliance.  The  standard  prescribed  by  the  Statute  or  Regula- 
tion is  controlling  and  cannot  be  varied.  (Maine)   (33) 

[<J  121.3]      Transportation 

In  line  with  generally  accepted  principles  it  has  been  held 
that  a  common  carrier  who,  unintentionally  and  without  knowl- 
edge of  the  load,  transported  short  lobsters  was  not  guilty  of 
illegal  possession.  (Maine)   (34) 

In  addition,  where  a  statute  required  packages  used  in 
transportation  of  clams  to  bear  labels  with  certain  information, 
it  was  held  that  there  was  sufficient  compliance  with  the  law 
where  open  bags  containing  clams  each  contained  a  label  inside 
the  bag  with  the  statutory  information. 

[<J  121.4]      Illegal  Interference  with  Lobster  Traps 

In  order  to  prevent  the  taking  of  lobsters  from  another's 
traps,  the  statutes  usually  forbid  any  person  except  the  owner 
to  raise  a  lobster  trap.  However,  the  statute  is  intended  only  to 
prevent  the  larceny  of  lobsters  from  traps  already  set  and  has 
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no  bearing  on  an  illegal  taking  of  the  trap  itself. 
EXAMPLE: 

1.    Statute:       "No    person    except    the    owner    shall 

raise  any  trap  set  for  the  taking  of  lob- 
sters   "  Defendant  found  a   lobster  trap  adrift  with 

owner's  name  on  it  (and  known  to  the  defendant). 
Defendant  set  the  trap  and  was  observed  raising  it 
by  a  warden.  Charged  with  violation  of  statute.  NOT 
GUILTY:  Statute  not  intended  to  control  larceny  of 
traps  but  only  to  regulate  interference.  Defendant  was 
the  "owner"  within  the  meaning  of  the  Statute. 
(Maine)   (35) 

[<J  122]      Miscellaneous  Shell  Fish  Regulations 

Even  though  many  states  have  detailed  conservation  regu- 
lations with  regard  to  other  types  of  shell  fish  -  such  as,  clams, 
oysters,  etc.  -  there  has  been  comparatively  little  court  interpre- 
tation of  such  regulations.  In  New  York,  under  a  statute  making 
it  unlawful  under  certain  conditions  "to  take  shell  fish  from 
their  beds  of  natural  growth",  it  was  held  that  the  statute  did 
not  to  apply  to  the  taking  of  scallops,  since  scallops  travel  to  and 
from  and  are  not  confined  to  natural  beds. 

A  Maryland  Court  has  held  that  the  oyster  cull  laws,  re- 
quiring oystermen  to  throw  back  all  shells  and  small  size  oy- 
sters, did  not  apply  to  individuals  operating  private  oyster  beds 
leased  from  the  State.  (Maryland)   (36) 

Under  an  Alabama  Statute  forbidding  the  taking  of  oysters 
except  by  tongs,  a  tug  using  a  suction-type  dredge  and  cutter 
head  to  remove  old  oyster  shells  from  the  bottom  for  industrial 
purposes,  was  held  to  be  not  in  violation  of  the  statute  where 
the  only  evidence  of  violation  was  that  an  oyster  sweep  brought 
up  a  small  quantity  of  spat  (small  oysters)  near  the  tug.  (Ala- 
bama (37) 

In  some  areas,  control  of  polluted  clam  flats  has  become  a 
major  problem.  There  is  no  question  as  to  the  authority  of  the 
State  to  forbid  the  digging  of  clams  from  polluted  areas,  but 
the  problem  of  enforcement  is  sometimes  troublesome.  To  sim- 
plify enforcement  procedures,  the  Statutes  are  written  in  terms 
of  "polluted  areas"  rather  than  "polluted  clams". 
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EXAMPLE: 

1.   Statute:      "No   person   shall   take   shellfish   from   waters 

of  polluted  areas  "  Defendant  charged  with  taking 

clams  from  a  polluted  area.  State  proved  publication  of 
a  polluted  area  map,  notice  and  advertisement  in  ac- 
cordance with  the  statute.  Defendant  offered  to  prove, 
in  defense,  that  the  clams  dug  were  not  polluted.  De- 
fendant GUILTY:  under  such  a  statute,  it  is  not  neces- 
sary for  the  State  to  prove  actual  pollution  of  the  area 
or  that  the  shell  fish  taken  were  polluted.     (R.  I.)   (38) 
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Chapter   10 
FEDERAL  FISH   AND  GAME   REGULATION 

Sec.    123  In  General 

124  The   Lacey  Act 

125  The  Federal   Black   Bass  Act 

126  Migratory  Game  Bird   Control   -   In   General 

126.1  Baiting 

126.2  Bag   Limits 

126.3  Power   Boats 

127  Federally-controlled   Property 

128  Rights  of   Indians  to   Fish   and   Hunt 

129  Search  and  Arrest  Authority  Under  Federal  Game  Statutes 

[CJ  123]      In  General 

In  addition  to  State  controls  over  fish  and  game,  the  Fed- 
eral Government  has  undertaken  to  regulate  certain  phases  of 
wildlife  law  enforcement.  Although  the  ownership  of  fish  and 
game  remains  in  the  various  states,  the  Federal  Government 
derives  its  authority  to  enact  conservation  measures  from  cer- 
tain of  its  general  powers  under  the  Constitution.  These  are: 
the  right  to  regulate  interstate  commerce,  the  right  to  make 
treaties  with  foreign  nations,  and  the  right  to  control  Federal 
property. 

It  is  not  the  purpose  of  the  Manual,  however,  to  analyze 
the  respective  areas  of  Federal  or  State  control  but,  rather,  to 
present  the  law  as  it  is,  and  the  interpretations  under  it,  in  or- 
der to  guide  the  conservation  officer  -  State  or  Federal  -  in  the 
exercise  of  his  duties. 

The  major  Federal  controls  in  the  conservation  field  are 
the  Lacey  Act,  the  Black  Bass  Act,  the  Migratory  Game  Bird 
Treaties  and  the  Migratory  Bird  Hunting  Stamp  Act.  In  addi- 
tion, each  of  the  special  Federal  acts  setting  up  National  Parks 
or  Federal  Game  Preserves  contains  specific  hunting  controls 
and  enforcement  measures. 

The  Federal  Government  also  controls  the  Alaskan  fur  seal 
industiy  in  the  Pribilof  Islands  and,  in  conjunction  with  Canada 
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and  the  State  of  Washington,  regulates  salmon  fishing  along 
the  northwest  Pacific  Coast. 

The  basic  responsibility  for  Federal  conservation  enforce- 
ment lies  with  the  Division  of  Game  Management  in  the  United 
States  Fish  &  Wild  Life  Service  in  the  Department  of  Interior. 
In  addition,  employees  of  the  National  Park  Service,  Depart- 
ment of  Interior,  and  of  the  United  States  Forest  Service,  De- 
partment of  Agriculture,  may  also  be  assigned  enforcement 
functions  in  their  relative  areas. 

[<J  124]      The  Lacey  Act 

The  passage  of  the  Lacey  Act  in  1900  by  the  Federal  Gov- 
ernment solved  the  difficult  problem  of  local  control  over  ship- 
ments of  game  between  the  states.  The  act  basically  prohibits 
the  interstate  shipment  of  game  taken  or  possessed  in  violation 
of  the  laws  of  the  place  of  origin  or  destination.  It,  in  effect, 
provides  that  foreign  game,  when  transported  into  any  state 
for  use  therein,  shall,  on  arrival  in  such  state,  be  subject  to  its 
laws  to  the  same  extent  as  if  it  it  had  been  taken  in  such  state. 
Each  state,  therefore,  is  allowed  to  treat  all  game  taken  within 
or  without  the  state  as  domestic  game.  Many  states,  however, 
allow  the  possession  of  foreign  game  even  in  closed  season,  pro- 
vided it  is  properly  tagged,  authenticated,  etc. 

[<J  125]      The  Federal  Black  Bass  Act 

The  Federal  Black  Bass  Act  is  the  counterpart  of  the  Lacey 
Act  in  respect  to  the  interstate  shipment  of  game  fish.  It  now 
covers  all  fish  and  shell  fish  and  not  merely  bass.  The  Act  pro- 
vides, in  effect,  that  any  interstate  transportation  of  fish  will  be 
illegal  if  the  fish  were  illegally  caught  or  possessed  in  the  state 
of  origin.  The  prohibition  applies  to  any  person,  including  car- 
riers who  knowingly  transport,  receive  or  purchase  any  fish 
which  have  been  taken  in  violation  of  the  Act.  A  violation  of 
the  Act,  however,  is  a  Federal  offense  and  requires  prosecu- 
tion in  the  Federal  Courts  rather  than  in  the  State  Courts  as 
under  the  Lacey  Act. 

EXAMPLES: 

1.  Defendant  was  charged  under  the  Act  with   illegally 
transporting    across   the   Florida    State    line,    fish    that 
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were  illegally  caught  in  Florida.  Evidence  showed  that 
the  defendant  actually  had  violated  a  regulation  of  the 
Florida  Fish  &  Game  Commission.  Defendant  claimed 
that  the  Act  only  involved  violation  of  Statutes.  De- 
fendant GUILTY:  under  the  Block  Bass  Act,  a  regula- 
tion of  a  Fish  &  Game  Commission,  legally  authorized 
and  properly  promulgated,  has  the  force  of  "law". 
(U.S.)  (1) 

2.  Defendant  charged  in  Federal  Court  with  violation  of 
Black  Bass  Act  by  shipping  bass  from  Pennsylvania 
to  Maryland,  contrary  to  law  of  Maryland.  Evidence 
showed,  however,  that  the  fish  were  shipped  for 
breeding  purposes.  Defendant  NOT  GUILTY:  even 
though  the  shipment  was  contrary  to  the  laws  of 
Maryland.  The  Act  specifically  allows  the  shipment 
of  live  fish  for  breeding  purposes  and  no  crime  com- 
mitted.  (U.  S.)   (2) 

[Q  126]      Migratory  Game  Bird  Control  -  In  General 

The  international  and  interstate  movement  of  waterfowl 
and  other  migratory  birds  made  regulations  by  the  individual 
states  impossible.  Hence  the  Federal  Government  entered  into  a 
treaty  with  Canada  in  1916  and  with  Mexico  in  1937,  providing 
for  the  control  over  hunting  of  such  birds.  In  addition  to  game 
birds,  the  treaties  cover  insectivorous  birds  and  other  non-game 
birds  of  various  types. 

The  treaties,  statutes  and  regulations  of  the  Secretary  of  In- 
terior pursuant  thereto  have  limited  the  open  season  on  migra- 
tory game  birds  to  Sy>  months  (4  months  for  Mexico)  ;  regu- 
lated the  size  of  firearms  to  be  used ;  prohibited  the  use  of  pow- 
er boats  in  taking  wildfowl ;  regulated  open  seasons,  bag  lim- 
its, baiting,  etc. 

The  States  generally  have  adopted  the  Federal  controls  in 
this  area  as  a  whole  and  have  incorporated  them  into  the  local 
conservation  act  by  reference  -  thereby  making  a  violation  of 
the  Federal  regulations  a  State  violation  as  well. 

m  126.1]      Baiting 

Most  of  the  litigation  in  this  area  has  revolved  around  the 
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regulations  periodically  published  by  the  Secretary  of  the  In- 
terior, forbidding  the  use  of  feed,  etc.  to  lure  the  birds  to  the 
shooting  areas.  Large  numbers  of  the  shooting  areas  are  oper- 
ated on  a  commercial  basis,  and  the  use  of  feeding  was  wide- 
spread as  insurance  for  a  successful  season.  As  the  ingenuity  of 
the  hunters  increased  in  devising  new  baiting  techniques,  the 
regulations  were  made  progressively  broader  in  order  to  cope 
with  such  tactics.  The  courts  have  generally  upheld  the  regula- 
tions and  the  prosecutions  under  them. 

The  words  "directly  or  indirectly"  in  the  baiting  regula- 
tions have  been  broadly  construed  by  the  Courts.  It  applies  to 
prevent  any  luring  in  the  hunting  areas  regardless  of  whether 
the  feed  is  scattered  before  individual  blinds  or  remote  from 
them  and  prohibits,  as  well,  baiting  before  the  season  opens  in 
order  to  keep  the  birds  in  the  shooting  area.  Although  the  regu- 
lations permit  normal  farming  operations  in  a  shooting  area,  the 
Courts  have  generally  condemned  practices  such  as  sowing  grain 
and  leaving  it  unharvested,  or  cutting  and  leaving  it  on  the 
ground,  etc.  The  regulations  are  intended  to  prohibit  hunting 
over  baited  areas  and,  hence,  it  is  immaterial  whether  the  de- 
fendant actually  baited  the  area  himself  or  even  knew  it  was 
baited.  Intent  or  knowledge  is  NOT  a  part  of  the  offense. 

EXAMPLES: 

1.  Warden  saw  employee  of  gun  club  dump  corn  on 
successive  days  into  the  lake  about  150  yards  in  front 
of  defendant's  duck  blind.  While  observing  corn  being 
dumped,  heard  shots  fired  and  ducks  flared  up  from 

the    lake.    Regulation:    "Waterfowl    not    permitted 

to  be  taken  by  means  of  corn   put  out 

where^by   such    waterfowl    are    lured    "    Defendant 

GUILTY:     regulation  does  not  forbid  feeding  to  induce 
birdfe  to  take  a  certain  route  in  their  migration  but  does 

forbid  feeding  so  as  to  lure  them  close  to  a  duck  blind 
where  hunters  are  located.      U.  S.)   (3) 

2.  Defendant  charged  with  killing  doves  in  violation  of 
baiting  regulations.  Corn  field  next  to  hunting  area 
baited  with  wheat;  not  placed  there  by  defendant,  and 
defendant  claimed  he  was  not  aware  it  was  baited. 
Defendant  GUILTY:  Statute  does  not  require  knowledge 
of  baiting,  and   defendant   is   guilty  regardless  of   in- 
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tent  to  violate;  otherwise,  too  difficult  to  enforce  the 
Act.   (U.S.)  (4) 

3.  Club  sought  to  prevent  prosecution  by  Federal  game 
wardens  for  baiting  shooting  areas.  HELD:  for  Govern- 
ment, and  contrary  to  Ex.  1  above  -  -  affecting  the 
line  of  flight  of  birds  is  baiting  whether  before  season 
is  open  or  after;  wherever  the  grain  is  placed,  the 
wind  will  create  a  line  of  flight  for  birds  to  it.  Viola- 
tion whether  grain  placed  before  the  blinds  or  widely 
scattered.   (U.  S.)  (5) 

4.  Defendant  charged  with  violation  of  1955  Regulation: 
"Migratory  game  birds  may  not  be  taken   by  the  aid 

of  feed  used  to  lure  such  birds  on  or  over  the 

area  where  hunters  are  attempting  to  take  them."  Feed 
was  placed  before  and  during  the  shooting  season 
729'  away  from  one  shooting  area  and  315'  away 
from  ciincther.  Defendant  claimed  feeding  all  right  if 
placed  beyond  gun  shot  range.  Defendant  GUILTY: 
birds  were  lured  by  the  baiting  from  the  feeding  areas 
over  the  blinds.  Defendant  admitted  that  without  the 
feeding  areas,  would  get  very  few  birds.   (U.  S.)   (6) 

5.  Defendant  charged  with  attempting  to  take  morning 
doves  by  aid  of  grain  crops  cut  and  scattered  by  other 
than  normal  agricultural  operations.  (Broadest  form 
of  baiting  regulation)  Defendant's  plantation  operated 
as  a  game  preserve  to  hunt  quail,  but  defendant  also 
raised  grain  for  farming  operations.  During  season, 
defendant  cut  several  rows  of  corn  in  field  and  left  them 
on  the  ground,  unharvested.  Government  claimed  this 
was  not  a  normal  agricultural  operation,  but  defendant 
claimed  it  was  done  to  entice  hogs  away  from  other 
areas  where  they  were  getting  infested  with  worms. 
NOT  GUILTY:  border  line  case,  and  defendant  entitled 
to  benefit  of  the  doubt.     (U.  S.)   (7) 

[C  126.2]      Bag  Limits 

The  regulations  set  bag  limits,  of  course,  for  each  season, 
and  taking  or  possession  in  excess  of  the  limits  is  illegal.  How- 
ever, possession  in  excess  of  the  bag  limit  is  not  illegal  in  itself, 
apparently,  if  the  birds  were  legally  taken  by  the  original  hunt- 
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er.  However,  any  birds  taken  by  an  employee  of  the  defendant 
assisting  in  the  hu  ting  -  a  guide  -  will  be  counted  against  the 
defendant,  if  in  his  possession. 

EXAMPLE: 

1.  Two  Defendants,  and  two  others  hunted  ducks  from  a 
blind  and  killed  26  ducks  which  were  all  placed  in 
trunk  of  car  of  one  of  defendants.  Limit  was  10  d'ucks 
each;  Government  claimed  that  other  two  persons  were 
guides  and  hence  defendants  were  over  limit.  Defend- 
ants claimed  each  shot  10,  and  the  other  two  shot  the 
rest.  NOT  GUILTY:  each  hunter  had  right  to  take  10 
birds,  and  any  hunter  could  give  his  bag  to  another. 
Not  a  guide  even  if  assisting  in  the  hunting  "if  no  com- 
pensation  involved".   (U.  S.)   (8) 

[<J  126.3]      Power  Boats 

The  regulations  forbid  the  taking  of  game  birds  from  a 
power  boat,  sailboat,  etc.  In  view  of  the  great  increase  in  the 
use  of  outboard  motors,  it  has  become  important  to  determine 
at  what  point  a  boat  with  a  removable  motor  is  or  is  not  a  power 
boat. 

EXAMPLE: 

1.  Defendant  charged  with  hunting  ducks  from  a  power 
boat.  Claimed  motor  was  shut  off  and  he  was  in  act 
of  detaching  it  when  ducks  flew  over  and  he  fired, 
killing  one.  Defendant  GUILTY:  boat  still  a  power  boat 
even  if  motor  is  not  running  (compare  -  inboard  motor 
boats)  and  remains  so  until  motor  is  completely  de- 
tached.  (U.S.)  (9) 

[CJ  127]      Federally-Coi  trolled  Property 

It  is  beyond  the  scope  of  the  Manual  to  discuss  the  legal 
question  of  State  versus  Federal  controls  over  wild  life.  How- 
ever, it  is  reasonably  well  settled  now  that  the  Federal  Govern- 
ment does  have  the  right  to  control  wild  life  on  property  legally 
owned  or  occupied  by  it,  such  as  National  Parks,  National  For- 
ests, Game  Preserves,  etc.  In  the  National  Forests,  however,  the 
present  policy  of  the  Federal  Government  is  to  allow  the  state 
laws  to  govern  and  to  permit  the  state  conservation  officials  to 
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enforce  them.  In  the  bird  or  game  refuges  set  up  by  the  Govern- 
ment, it  has  the  authority,  however,  to  forbid  all  hunting  en- 
tirely if  it  is  reasonably  required  for  conservation  purposes. 

In  addition,  the  Government  may  legally  forbid  cattle  graz- 
ing in  refuge  areas  and  also  has  the  authority  to  manage  or 
reduce  the  game  population  without  consideration  for  state 
game  laws.  A  sort  of  Federal  "catch-all"  statute  applies  to  of- 
fenses committed  on  Federal  territory  whereby,  even  though 
an  act  is  not  punishable  by  any  existing  Federal  statute,  yet  if 
the  act  involved  is  a  violation  of  any  state  law,  then  the  defen- 
dant is  guilty  of  the  same  offense  as  a  Federal  offense  and  lia- 
ble to  the  same  punishment. 

[q  128]      Rights  of  Indians  to  Hunt  and  Fish 

The  rights  of  Indians  in  this  respect  are  governed  primarily 
by  the  treaties  between  their  tribes  and  the  Government,  and 
later  acts  or  treaties  of  the  Government  cannot  vary  these  rights. 
Therefore,  an  Indian  is  not  chargeable  with  a  violation  of  the 
Migratory  Game  Bird  Act  while  hunting  on  his  reservation 
where  the  hunting  rights  on  the  reservation  had  been  guaran- 
teed to  his  tribe  by  the  original  treaty.  (U.  S.)  (10) 

Moreover,  if  the  treaty  granted  the  tribe  hunting  rights 
beyond  the  reservation,  then  neither  the  Federal  Government 
nor  the  states  can  curtail  these  rights. 

EXAMPLE: 

1.  Nezperce  Indian  charged  with  killing  deer  out  of  sea- 
son on  national  forest  lands  in  Idaho  off  the  reserva- 
tion, in  violation  of  Idaho  game  statute.  Nezperce  treaty 
reserved  to  the  tribe,  the  right  to  bunt  upon  "open  and 
unclaimed  lands".  NOT  GUILTY  Tribe  entitled  to  hunt 
on  Federal  lands  under  the  treaty  even  though  outside- 
the  reservation. 

However,  outside  of  the  reservation  or  any  other  permitted 
area,  an  Indian  is  subject  to  the  same  regulations  as  any  other 
person,  and  to  the  same  penalties. 

[<J  129]      Search   ai  d   Arrest   Authority   Under    Federal   Game 
Statutes 

Arresting  authority  granted  to  Federal  officers  under  the 
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Migratory  Bird  Act  and  other  Federal  game  statutes  is  of  the 
general  "in  his  presence  or  -view"  type.  The  rules  discussed  un- 
der Section  55,  etc.,  pertaining  to  state  arrest  statutes  would  ap- 
ply equally  to  arrests  by  Federal  game  officials. 

However,  the  Federal  game  officer  does  not  have  as  broad 
authority  as  most  state  conservation  officers  to  make  a  search 
without  a  warrant.  The  Migratory  Game  Bird  Act,  for  exam- 
ple, does  not  contain  any  provision  allowing  search  on  "probable 
cause".  It  merely  contains  the  language :  "shall  have  authority, 
WITH  A  SEARCH  WARRANT,  to  search  any  place". 

Therefore,  the  Federal  game  officer's  right  to  make  a 
search  without  a  warrant  must  be  based  on  the  principles  of 
general  law  discussed  in  Sections  55-61.  The  search  must  be 
incident  to  a  lawful  arrest  and  is  severely  restricted  as  to  time 
and  area. 
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Chapter   11 
BOATING  REGULATIONS 

Sec.    130       In   General 

131  Operating    in   a    Reckless   or   Negligent  Manner 

132  Operating  While   Intoxicated  -   In  General 

132.1  Intoxication 

132.2  Operation 

132.3  Participants 

133  Leaving   Scene  of  Accident  -   In  General 
133.1    Illustrative  Statute 

134  Participants 

BOATING   REGULATIONS 

[q  130]       In  General 

The  tremendous  increase  in  the  use  and  ownership  of  small 
power  boats  since  the  war  has  added  a  new  dimension  to  the 
normal  enforcement  duties  of  the  -conservation  officer.  To  con- 
trol this  boating  explosion,  the  majority  of  the  states  have  en- 
acted boating  laws  to  regulate  the  registration,  equipment  and 
operation  of  motor  boats  on  the  waters  within  the  state's  juris- 
diction. Most  states  have  assigned  the  duty  of  enforcing  these 
boating  regulations  to  conservation  officer  in  view  of  his  tradi- 
tional role  of  policing  the  waters  of  the  state.  As  a  result  of  this 
development,  the  warden's  job,  especially  in  the  more  heavily 
populated  areas,  is  apt  to  shift  significantly  from  a  conservation 
role  to  that  of  a  traffic  officer. 

The  sources  of  most  state  laws  on  the  subject  are  the  Fed- 
eral Motor  Boat  Act  of  1940  and  the  Federal  Boating  Act  of 
1958.  The  1940  Act  set  up  standards  and  regulations  for  the 
equipment,  use  and  operation  of  motor  boats  up  to  65'  in  length 
on  waters  under  the  jurisdiction  of  the  Federal  Government. 
These  include  not  only  tidal  waters  but  all  navigable  waters 
which  are  accessible  from  a  state  other  than  those  in  which 
they  be:  the  Great  Lakes,  Mississippi  River,  Lake  Tahoe,  Lake 
Champlain,  etc. 

The  1958  Act  sets  up,  in  effect,  a  model  registration  and 
numbering  code  and  encourages  the  states  to  assume  control 
over  boat  numbering  on  the  navigable  waterways  within  their 
boundaries.  Most  states  have,  in  fact,  done  so. 
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[<J  131]      Operating  in  a  Reckless  or  Negligent  Manner 

In  order  to  ensure  some  degree  of  sanity  in  the  operation 
of  power  boats,  most  boating  codes  forbid  the  reckless  or  negli- 
gent operation  of  such  craft.  These  provisions  originated  in  the 
Federal  Motor  Boat  Act  of  1940,  and  are  as  follows: 

"No  person   shall   operate  any   motorboat  or   any 
vessel   in  a   reckless  or   negligent  manner  so  as  to  en- 
danger  the    life,    limb,   or   property   of   any    person." 
(46   U.S.C.A.   Sec.   526-1) 

The  state  codes  which  are  based  on  the  Federal  Act  con- 
tain identical  provisions,  although  some  include  skis  and  surf- 
boards in  the  same  section.  The  following  is  an  illustrative 
statute  of  this  type  : 

"No  person  shall  operate  any  motorboat  or  vessell 
manipulate  any  skis,  surfboard  or  similar  device  in  a 
reckless  or  negligent  manner  so  as  to  endanger  the 
life,   limb   or   property   of  any   person".    (Virginia) 

In  view  of  the  obvious  habits  of  the  American  boating  pub- 
lic, it  is  clear  that  most  of  the  warden's  problems  in  enforcing 
the  boating  code  will  arise  from  violations  of  this  or  similar  sec- 
tions. Although  such  statutes  are  derived  from  somewhat  sim- 
ilar provisions  in  connection  with  motor  vehicle  violations,  yet 
the  interpretation  of  the  two  types  of  statutes  will  not  neces- 
sarily be  the  same. 

The  ordinary  automobile  reckless  driving  statute  requires, 
for  conviction,  a  degree  of  criminal  negligence,  as  distinguished 
from  ordinary  negligence.  Ordinary  negligence  is  defined  as  the 
lack  of  due  care  under  the  circumstances,  and  due  care  is  that 
degree  of  care  an  ordinary  prudent  man  would  use  under  sim- 
ilar conditions.  Criminal  negligence,  on  the  other  hand,  imparts 
a  wilful  disregard  of  consequences,  a  "wilful  and  wanton  dis- 
regard for  the  safety  of  persons  and  property"  The  difference, 
of  course,  is  one  of  degree  and  depends  on  all  of  the  circum- 
stances involved.  It  can  be  illustrated  by  the  following  examples: 

EXAMPLES: 

1.  Defendant,  driving  at  normal  speed,  turns  to  look  at 
a  girl  on  the  sidewalk;  goes  through  a  stop  sign  and 
hits  a  car.  NO  RECKLESS  DRIVING. 
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2.  Defendant,  after  drinking,  and  with  windshield  frosted 
over,  drives  on  wrong  side  of  road,  hitting  pedestrian. 
RECKLESS  DRIVING. 

If  the  "reckless  operation"  section  of  the  boating  code  con- 
tains language  similar  to  the  driving  statutes  -  "recklessly", 
"in  a  wanton  manner",  etc.,  -  then  the  interpretation  would  pro- 
bably be  the  same,  and  criminal  negligence  would  normally  be 
required  for  a  conviction. 

However,  both  the  Federal  Motor  Boat  Act  of  1940  and  the 
Virginia  Act  set  out  previously  not  only  use  the  word  "reckless" 
but  also  contain  the  phrase  "in  a  negligent  manner".  The 
few  cases  that  have  been  decided  under  the  Federal  Act  so  far 
hold  that,  in  view  of  the  use  of  the  word  "negligent",  the  mere 
failure  to  use  ordinary  care  is  sufficient  to  sustain  a  conviction 
under  the  statute.  These  cases,  although  not  conclusive,  would 
be  given  considerable  weight  by  any  state  court  interpreting  a 
statute  based  on  the  Federal  Act. 

3.  Defendant  charged  with  violation  of  1940  Act.  De- 
fendant, along  with  another  defendant  R,  at  11:00 
PM  took  party  out  in  motor  boat  on  Alleghany  River. 
Dam  across  river  with  lock  on  east  side  for  boats.  De- 
fendant took  boat  through  lock  northerly  up  river.  On 
way  back,  turned  boat  over  to  Defendant  R.  R  did  not 
know  the  river  and  was  ignorant  of  the  channel  and 
the  current,  although  aware  of  dam.  Went  down  west 
side  and  failed  to  see  lights  of  the  lock.  Went  over 
dam,  and  passengers  injured.  GUILTY:  R  was  negligent 
in  his  operation,  beyond  a  reasonable  doubt.  Failed  to 
use  the  care  a  reasonable  man  would  under  similar 
circumstances.   (U  S.)  (1) 

4.  Defendant  charged  with  violation  of  1940  Act.  Was 
master  of  sailing  cruise  vessel.  On  cruise  during  hurri- 
cane alert;  vessel  driven  ashore  by  high  winds,  and 
capsized  with  loss  of  14  passengers.  Defendant  had 
inadequate  crew;  failed  to  fly  distress  signals;  failed 
to  use  radio  sufficiently  to  seek  help,  and  failed  to  get 
close  enough  to  shore  in  abandoning  ship.  GUILTY: 
Statute  applies  to  sailing  vessels  as  well  as  power 
boats,  and  defendant  failed  to  use  reasonable  care 
under   the   circumstances.    (U.  S.)   (2) 
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5.  Defendant  charged  with  violation  of  1940  Act.  De- 
fendants speed  boat  in  collision  with  motor  cruiser  on 
Great  Lakes,  and  passengers  of  cruiser  thrown  over- 
board. One  cf  passengers  hit  by  a  rescue  boat,  and 
killed.  Accident  occurred  at  9:00  PM  on  dark  night. 
Cruiser  proceeding  properly  in  channel,  with  lights  on. 
Defendant  intoxicated  at  the  time;  operating  in  the 
dark  at  high  speed,  without  lights  on  wrong  side  of 
channel.  Defendant  previously  tried  in  State  Court  for 
manslaughter,  but  convicted  only  of  simple  assault. 
GUILTY:  prior  State  conviction  no  bar  to  Federal  Court 
conviction.   (Fed)   (3) 

In  addition  to  "reckless  operation"  charges,  the  motor  boat 
operator  could,  in  the  proper  case,  be  guilty  of  criminal  assault 
and  battery  or  manslaughter.  Both  of  these  charges,  however, 
would  require  a  finding  of  criminal  negligence  or  recklessness. 


[(J  132]      Operating  While  Intoxicated  •  In  General 

In  addition  to  the  "reckless  operation"  sections,  the  boat- 
ing code  usually  contains  provisions  forbidding  operation  while 
intoxicated.  The  model  Act  provision  is  as  follows. 

"No  person  shall  operate  any  motorboat  or  vessel, 
or  monipulote  any  water  skis,  surfboard  or  similar 
device,  while  intoxicated  or  under  the  influence  of  any 
nrvcotic  drug   "  (Virginia) 

The  language  of  this  section  is  taken  almost  directly  from 
similar  automobile  statutes  and  would,  in  all  likelihood,  receive 
a  similar  interpretation.  There  are  two  major  elements  involved 
in  the  offense:  (1)  intoxication  and   (2)  operation. 


[fl  132.1]      Intoxication 

Practically  all  courts  hold  that  a  driver  does  not  have  to  be 
"drunk"  in  the  ordinary  sense  of  the  word  ;  that  is,  in  a  stupor  or 
rendered  incapable  of  any  coordinated  movement.  Usually,  it 
is  sufficient  if  the  defendant  is  affected  by  the  alcohol  even  to 
a  very  small  degree.  Some  courts  hold  that  it  is  sufficient  if  the 
defendant  is  under  the  influence  of  alcohol  even  to  the  slight- 
est degree. 
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[<J  132.2]      Operation 

In  considering  automobile  cases,  the  courts  have  held  that 
even  the  slightest  degree  of  operation  will  suffice.  Most  courts 
do  not  even  require  any  movement  of  the  vehicle.  The  test  in 
such  cases  is  the  defendant's  doing  any  act  or  making  use  of  any 
mechanical  agency  which  alone,  or  in  sequence,  would  start  the 
motive  power  of  the  vehicle. 

EXAMPLES: 

1.  Defendant,  intoxicated  behind  wheel,  trying  to  start 
the  car  while  B  pushing.  DRUNKEN  DRIVING. 

2.  Intoxicated  defendant  gets  in  oar,  turns  on  key  and 
lights,  and  waits  for  another  person  to  get  in  and  drive. 
GUILTY  of  drunken  driving  even  though  actually  im- 
possible to  start  the  car. 

[(J  132.3]       Participants 

One  who  aids  or  abets  in  the  crime,  even  though  not  doing 
the  actual  operating,  may  be  guilty  as  a  principal. 

EXAMPLE: 

1.  A,  intoxicated  (or  sober,  for  that  matter)  owner  of  a 
car,  allows  B,  also  intoxicated,  to  drive  while  A  is  a 
passenger.  Both  A  and  B  guilty  of  drunken  driving. 

[<|   133]      Leaving  the  Scene  After  Accident  -  In  General 

Boating  codes  generally  impose  certain  obligations  on  oper- 
ators, who  have  become  involved  in  accidents,  to  stop  and  iden- 
tify themselves  and  to  render  assistance.  The  object  of  the  regu- 
lation is  to  prevent  operators  from  evading  any  civil  or  crim- 
inal liability  resulting  from  the  accident,  and  to  ensure  some 
degree  of  care  for  the  persons  injured.  It  is  immaterial  whether 
the  defendant  was  at  fault  or  not,  since  the  statute  only  regu- 
lates conduct  after  the  accident.  Since  the  boating  provisions 
are  quite  similar  to  the  automobile  statutes  (and  normally  cop- 
ied from  them),  the  same  court  interpretations  would  probably 
apply. 

[(J  133.1]      Illustrative  Statutes 

"(1)  The  operator  of  any  boat  involved  in  an  ac- 


BOATING   REGULATIONS  109 


cident  which  results  in  injury  or  death  1o  any  person  or 
causes  damage  to  property  immediately  shall  stop  his 
boat  at  the  scene  of  the  accident,  or  as  close  thereto 
as  possible,  and  shall  remain  at  the  scene  of  the  ac- 
cident until  he  has  fulfilled  the  requirements  of  sub- 
section   (2)    of   this    section. 

"(2)  The  operator  cf  any  boat  involved  in  an  ac- 
cident resulting  in  injury  or  death  to  any  person  or 
damage   to    property   shall: 

"(a)  Give  to  the  other  operator,  surviving  oc- 
cupant or  any  person  not  injured  as  a  result  of  the 
accident,  his  name,  address  and  the  identifying  num- 
ber of  the  boat  which  he  is  operating,  and  the  name 
and  address  of  any  other  occupants  of  the  boat. 

"(b)  Render  reasonable  assistance  to  any  per- 
son injured  in  the  accident,  including  the  conveying 
or  the  making  of  arrangements  for  the  conveying  of 
the  person  to  a  physician,  surgeon  or  hospital  for  medi- 
cal or  surgical  treatment,  if  it  is  apparent  that  treat- 
ment is  necessary  or  if  conveyance  is  requested  by  any 
injured    person. 

"(3)  Any  witness  to  the  accident  shall  furnish  to 
the  operator,  occupant  or  injured  person,  his  name 
and    address."   (Oregon) 


[<I  134]      Participants 

Any  person  who  aids  and  abets  in  the  commission  of  the  of- 
fense may  be  guilty  as  well  as  the  driver.  This  may  apply  to 
the  owner  of  the  vehicle  if  he  is  present  and  has  control  over  it, 
or  to  a  passenger  if  he  actively  participaes  in  the  offense. 

EXAMPLES: 

1.  Defendant  riding  in  back  seat  in  car  being  driven  by 
16-yr.  old  son.  Son  strikes  pedestrian,  and  father  says 

"Lefs  get  out  of  here",  Father  GUILTY. 

2.  Defendant  dozing  in  car  driven  by  his  girl  friend. 
Awakened  by  jar  of  car  hitting  pedestrian.  Defendant 
takes  her  home   immediately.    Defendant  GUILTY. 
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3.  Defendant  riding  as  a  passenger  (not  owner)  of  car 
which  hits  pedestrian.  Tells  driver  "Lefs  get  out  of 
here  and  take  me  home  before  somebody  comes 
along",  and  directs  driver  in  circuitous  route  to  elude 
pursuers.  GUILTY. 


FORFEITURES  111 


Chapter   12 
FORFEITURES 

Sec.    135  Forfeitures   -    Illustrative   Statutes 

136  In   General 

137  Forfeiture   -   Types  of   Equipment 

138  Forfeiture   -    Procedures    Involved 

139  Necessity  of  a    Prior  Conviction 

140  Rights  of  Third   Persons 

141  Liability  of  Warden   for   Unlawful   Seizure 

FORFEITURES 

1.  "The   Judge    may   upon    the    conviction   of   the    accused 

order  the  forfeiture  of  any  device  or  apparatus  de- 
signed to  be  and  capable  of  being  used  to  take  birds, 
mammals  or  fish,  and  which  was  used  in  committing  the 
offense    charged."    (Calif.) 

2.  "A  person  found  using  a  seine,  gill,  drift,  anchor  or  sink 
net,  fixed  net,  trap,  pot,  pound,  set  line,  fyke,  weir  or 
other  apparatus  for  the  taking  of  fish  in  any  waters  of  this 
State  in  violation  of  this  Title,  or  any  provision  of  any  law 
supplementary  thereto,  or  any  provision  of  the  State  Fish 
and  Game  Code  shall,  in  addition  to  the  penalties  prescribed, 
forfeit  the  same. 

"All  constables,  sheriffs,  fish  and  game  wardens  and  the 
fish  and  game  protector  shall,  and  any  other  person,  may, 
seize  and  secure  the  same,  and  shall  immediately  thereafter 
institute  a  proceeding  for  the  confiscation  thereof  in  a  county 
district  court  of  the  county  wherein,  or  in  the  municipal 
court  within  the  jurisdiction  of  which,  the  seizure  is  made. 
The  court  may  proceed  in  a  summary  manner  and  may  make 
direct  confiscation  and  forfeiture  of  the  same  to  the  division's 
use,  which  division  may  dispose  thereof  at  its  discretion." 
(New  Jersey) 

3.  "Fish,  birds,  quadrupeds  and  illegal  devices  for  taking  fish, 
birds  or  quadrupeds  found  in  the  possession  of  a  person  in 
violation  of  a  provision  of  this  Part,  shall  be  seized  and  con- 
fiscated   in    the    name   of   the   state   and    the    fish    and    game 
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director  may  sell  or  otherwise  dispose  of  the  same  as  he 
deems  for  the  best  interests  of  the  state  and  for  that  purpose 
may  order  the  transportation  of  the  same  at  any  time. 
(Vermont) 

[<J  136]      In  General 

Practically  all  conservation  statutes  provide  for  seizure  and 
forfeiture  of  equipment  and  devices  used  in  illegal  hunting  or 
fishing.  The  illustrative  statutes  demonstrate  the  wide  variations 
in  procedures  involved.  Again,  it  is  a  question  of  familiarizing 
yourself  with  the  basic  regulations  of  your  own  jurisdiction  and 
the  court  interpretations,  if  any,  of  the  statute.  As  in  many 
other  areas  of  enforcement,  the  warden  acts  here  on  his  peril. 
An  unlawful  seizure  without  the  protection  of  legal  process  can 
subject  the  warden  to  personal  liability. 

The  principal  areas  to  be  considered  are  generally:  (1)  the 
type  of  equipment  subject  to  seizure  and  forfeiture,  (2)  the 
procedures  and  requirements  for  forfeiture  and  (3)  liability  for 
wrongful  seizure. 

[<I  137]      Forfeiture  -  Types  of  Equipment 

The  statutes,  taken  as  a  whole,  authorize  the  seizure  and 
forfeiture,  under  proper  conditions,  of  almost  any  type  of  equip- 
ment used  or  useable  to  take  fish  or  game.  Normally,  there  is 
very  little  question  of  the  state's  right  to  seize  illegal  fish  or 
game,  or  the  actual  devices  themselves,  such  as,  nets,  seines, 
weapons,  tackle,  traps  jack-lights,  etc.  The  problems  arise  in 
connection  with  the  seizure  of  "collateral"  devices  or  equip- 
ment -  that  is  motors,  vehicles,  boats  and  other  equipment  used 
in  connection  with  the  actual  illegal  device  itself.  The  extent, 
to  which  the  state  can  go  in  seizing  such  types  of  equipment 
will,  of  course,  depend  on  the  exact  words  of  the  statute;  the 
broader  or  more  general  the  language,  the  greater  the  degree  of 
forfeiture  allowed.  The  state,  however,  is,  of  course,  restricted 
to  seizure  of  property  that  has  a  connection  with  the  offense; 
it  could  not  seize  a  man's  house  simply  because  an  illegal  deer 
was  found  therein. 

The  Vermont  statute  set  out  in  Section  135  provides  for 
relatively  narrow  and  limited  seizure  procedures.  Under  the 
operative  words  "illegal  devices  for  taking  fish."  etc.,  the  state 
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could  not  seize  and  forfeit  boats,  motors,  vehicles,  etc.  In  addi- 
tion, since  other  sections  of  the  statute  list  various  types  of  "il- 
legal fishing  devices",  it  might  well  be  that  seizure  of  "legal" 
equipment  -  rods  and  lines,  etc.  -  would  be  prohibited  even 
though  being  illegally  used. 

The  California  statute,  on  the  other  hand,  set  out  in  Sec.  135 
is  obviously  phrased  in  very  broad  and  general  language.  Un- 
der this  statute,  in  a  case  involving  the  illegal  operation  of  an 
855'  set  line,  the  court  held  that  rowboats,  outboard  motors,  oars, 
boats  and  motor  tools  used  in  -connection  with  catching  fish 
with  the  set  line  were  "devices"  or  "apparatus",  "designed" 
to  be  capable  of  being  used  to  take  fish,  even  though  they  were 
not  originally  designed  or  manufactured  for  use  in  connection 
with  a  set-line.  (California)   (1) 

Under  an  Oklahoma  Statute,  however,  which  made  it  un- 
lawful to  fish  with  ".  .  .  any  electrical  device"  and  made 
"such  device. . .  .subject  to  immediate  seizure",  it  was  held  that 
the  state  could  not  lawfully  seize  a  boat  and  motor  which  the 
defendant  was  using  at  the  time  of  fishing  with  such  an  illegal 
electrical  device.  The  court  stated  that  the  boat  and  motor  were 
not  unlawful  devices  within  the  meaning  of  the  statute.  (The 
Oklahoma  statute  was  later  changed  to  include  the  boats)  (Ok- 
lahoma)   (2) 

[0  138]      Forfeitures  -  Procedures  Involved 

The  State  has  authority  under  its  statutes  to  seize  and  for- 
feit fishing  equipment  illegally  used  on  navigable  maritime  wat- 
er's so  long  as  such  waters  are  within  the  jurisdiction  of  the 
State.  The  Federal  Courts  do  not  obtain  jurisdiction  of  the  of- 
fense, and  the  forfeiture,  merely  because  the  waters  happen  to 
be  navigable. 

Usually,  the  conservation  statutes  will  spell  out  in  some  de- 
tail the  various  steps  and  procedures  required  to  effect  a  legal 
forfeiture.  The  procedure  is  normally  in  the  form  of  a  civil  ac- 
tion requiring  service  of  papers  on  the  owner  if  known  and 
available.  The  owner,  if  known,  must  be  given  an  opportunity 
to  defend  the  action  and  present  his  defenses,  if  any. 

However,  under  some  statutes,  there  can  be  a  summary 
seizure  or  destruction  without  court  action,  of  nets,  traps  or 
other  items  of  small  value.  The  courts  have  usually  required 
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that  such  equipment  be  actually  seized  in  illegal  use  or  opera- 
tion ;  mere  possession  is  not  enough. 

EXAMPLE: 

1.  See  Examples  4  and  5,  Sec.  120.2  (Nets).  Such  summary 
condemnations  are  usually  justified  on  the  legal  grounds  that 
the  use  of  such  equipment  is  a  public  nuisance  and  hence 
subject  to  abatement  by  the  warden.  However,  in  order  to 
come  within  this  type  of  statute,  the  device  itself  must  be 
illegal   and,  secondly,   it  must  be   involved   in  an   illegal   use. 

The  statutes  may  allow  the  court,  which  hears  the  violation 
charge,  to  pass  upon  the  forfeiture  proceedings  as  well  and  or- 
der a  forfeiture,  either  separately  or  in  conjunction  with  \he 
criminal  case.  At  the  same  time,  it  may  allow  the  conservation 
department  rather  broad  powers  with  respect  to  the  equipment 
as  well.  Unless  the  statute  specifically  so  provides,  the  court  has 
no  authority  on  an  acquittal  of  the  criminal  charge  to  or- 
der restitution  of  Lhe  seized  equipment.  The  claimant  must  turn 
to  the  conservation  department  and  follow  its  procedures  to  se- 
cure its  return.  (Tennessee)   (3) 

[(j  139]       Necessity  of  Prior  Conviction 

Depending  on  the  wording  of  the  statute,  and  the  forfeiture 
authority  given  the  conservation  department,  it  is  entirely  pos- 
sible to  secure  a  civil  forfeiture  of  equipment  -  such  as,  a  boat 
and  gear  -  without  securing  a  prior  conviction  of  the  owner  on  a 
criminal  violation. 

In  a  Louisiana  case,  the  court  approved  just  such  a  forfei- 
ture of  a  vessel  engaged  in  illegal  shrimping.  The  owner  tried 
to  restrain  the  department  from  carrying  out  the  forfeiture  on 
the  grounds  that  he  had  not  yet  been  convicted  of  a  criminal 
violation  in  connection  with  the  taking  of  shrimp.  The  Louisiana 
statute  contained  specific  forfeiture  provisions,  separate  and 
apart  from  those  contained  in  the  criminal  violation  sections. 
The  court  took  the  position  that  this  gave  the  department  addi- 
tional and  separate  forfeiture  powers  not  connected  with  the 
criminal  violation.  (Louisiana)   (4) 

Even  if  the  statute  does  not  specifically  require  a  prior 
conviction  for  a  forfeiture,  yet  if  the  forfeiture  provisions  are 
tied  directly  to  the  criminal  violation,  the  courts  will  normally 
require  conviction  as  a  condition  precedent  to  a  forfeiture. 
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[<3  140]      Rights  of  Third  Persons 

Oftentimes,  the  rights  of  innocent  third  parties  -  lien  hold- 
ers, owners  without  knowledge  of  the  illegal  use,  etc.  -  are 
involved  in  forfeiture  proceedings.  Unless  the  statute  specifically 
protects  the  rights  of  such  third  persons,  their  interest  in  the 
property  will  be  forfeited  as  well.  (Pennsylvania)   (5) 

Hence,  the  seller  of  a  car  on  a  conditional  sale  may  lose  his 
rights  in  the  vehicle  unless  the  statute  specifically  protects  him. 

[<J  141]      Liability  of  Warden  for  Unlawful  Seizure 

The  warden  must  be  thoroughly  grounded  in  the  seizure 
regulations  because  if  he  acts  illegally,  he  acts  at  his  peril.  He 
becomes  personally  responsible  for  damages  caused  by  the  il- 
legal seizure  and  is  subject  to  suit  by  the  owner  for  the  collection 
of  such  damages. 

In  example  5,  Section  120.2,  it  should  be  noted  that,  al- 
though the  seizure  of  both  the  gill  nets  and  the  trap  nets  was 
unauthorized,  yet  the  warden  escaped  any  liability  for  the 
seizure  of  the  gill  nets  because  they  were  taken  under  the 
authority  of  a  proper  search  warrant.  The  warrant  clothed  him 
with  immunity  to  the  extent  that  he  acted  within  its  terms; 
when  he  went  beyond  it  -  and  searched  the  barn  -  he  was  no 
longer  protected.  Not  only  is  the  Warden  who  makes  the  actual 
seizure  so  liable,  but,  if  he  acts  on  instructions  of  his  superiors, 
his  superiors  become  equally  liable  with  him.  This  merely  em- 
phasizes the  rule  that  where  the  warden  acts  either  as  principal 
or  agent  outside  or  beyond  his  authority,  he  is  treated  by  the 
law  purely  as  a  private  individual. 

The  following  examples  demonstrate  these  principles: 

EXAMPLES: 

1.   California    Statute:    "Whenever) transports crabs 

from District  No is  guilty  of "  Civil  action  against 

warden  and  superiors  for  illegally  seizing  truck  and  load  of 
crabs  taken  originally  in  Oregon  and  transported  through 
California.  ILLEGAL  SEIZURE:  statute  not  intended  to  forbid 
"through"  transit  of  crabs  from  outside  the  state.  Warden 
liable  for  value  of  load  and  for  detention  of  truck.  (Califor- 
nia) (6) 
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2.  Statute   provided   for  closed    season   on    mullet  "between    De- 
cember  1 and  January  20",  and   also  that  possessor  "at 

the  beginning  of  the  closed  season  may  have  5  days  in 
which  to  dispose  of  the  same".  Plaintiff  bought  mullet  on 
November  30th,  and  froze  them.  Warden,  on  December  6th, 
seized  the  fish  and  later  sold  them.  ILLEGAL  SEIZURE:  word 
"between"  means  that  closed  season  begins  on  December  2nd 
and  closes  on  January  \9th.  Plaintiff  had  up  to  and  in- 
cluding December  6th  to  dispose  of  the  fish.  Seizure  on 
December   6th    was    illegal.    (7) 

3.  See   Ex.   4   under  Section    120.2   above   (Nets). 

4.  See   Ex.    5    under   Section    120.2    above    (Nets). 
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EVIDENCE 


[€  142]      Hearsay  Rule 


The  rule  that  the  officer  is  most  often  concerned  with  is 
the  "hearsay"  rule.  Hearsay  has  been  defined  as  follows: 

"The  term  hearsay  is  applied  to  testimony  offered  to 
prove  facts  of  which  the  witness  has  on  personal 
knowledge  but  which  have  been  told  to  him  by  others. 
He  is  thus  not  testifying  from  his  own  knowledge  or 
observation  but  is  acting  as  a  conduit  to  relay  that  of 
others." 

EXAMPLES: 

1.  "I  saw  the  defendant  shoot  the  deer,"  statement  by 
the    witness    of    his    own    observations. 

2.  "Jones  told  me  he  saw  the  defendant  shoot  the  deer." 
Hearsay. 

3.  Jones  gives  the  warden  a  complete  story  on  how  he 
saw  the  violation  committed;  writes  it  out,  signs  it 
and   swears  to   it.     Hearsay;   not  admissible. 

Hearsay  covers  not  only  oral  statements  but  all  writings, 
affidavits,  etc.,  even  though  they  are  sworn  to.  Basically  speak- 
ing, the  law  requires  the  witness  who  knows  or  has  observed 
the  facts  to  be  in  Court  and  to  tell  his  own  story,  so  that  the 
Judge  and  jury  can  observe  him  and  so  that  counsel  can  cross- 
examine  him  as  to  its  truth. 
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There  are  quite  a  few  exceptions  to  the  hearsay  rule,  but 
the  most  important  ones  for  the  officer  relate  to  statements  or 
conduct  of  the  defendant.  All  statements  and  conversations  of 
the  accused  connected  with  the  case  are  admissible,  but  they 
must  be  related  by  the  witness  who  heard  them. 


[<J  143]      "Opinion"  Evidence 

There  has  grown  up,  over  the  years,  a  large  body  of  rules 
pertaining  to  the  type  of  evidence  admissible  in  court.  However, 
although  it  is  not  the  purpose  of  the  Manual  to  discuss  these 
rules  at  any  great  length,  yet  the  warden  should  have  some 
idea  of  the  more  common  rules  which  will  affect  his  testimony 
as  a  witness  at  the  trial  of  a  violation. 

Evidence  must  be  relevant;  that  is,  it  must  prove  or 
tend  to  prove  some  pertinent  fact  in  issue.  It  must  be  material ; 
that  is,  have  a  significant  bearing  on  the  case.  It  must  be 
be  competent;  that  is,  it  must  be  legally  adequate. 

As  previously  stated,  in  jury  cases  it  is  the  function  of  the 
jury  to  determine  what  are  the  facts  and  what  conclusions 
should  be  drawn  from  them;  in  non-jury  cases,  the  judge  passes 
on  the  facts  as  well  as  the  law.  Normally,  the  function  of  the 
witness  is  only  to  present  the  facts  and  not  to  decide  what  they 
mean.  For  example,  the  witness  will  not  be  allowed  to  state  "He 
was  driving  recklessly"  because  "recklessly"  is  an  opinion,  a 
conclusion.  The  jury  must  decide  from  the  witness'  description 
whether  or  not  the  driving  was  reckless.  This  is  called  the 
"opinion"  rule  of  evidence. 

However,  the  courts  do  allow  opinion  evidence  as  to  cer- 
tain matters  of  common  observation  which  it  would  be  almost 
impossible  to  describe  except  in  the  form  of  an  opinion. 

EXAMPLE: 

1.   In  a  rape  case,  a  witness  may  testify  "she  looked  like 
she  saw  a  ghosi   -  she  was  scared"". 

Some  of  the  matters  about  which  a  witness  may  state  an 
opinion  are:  sobriety,  mental  condition,  speed,  identity,  size, 
distance,  etc.  However,  the  witness  can  testify  only  as  to  his 
own  impression  and  not  what  impression  others  might  have 
gotten  from  the  same  facts. 
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In  addition  to  allowing  the  ordinary  witness  to  give  an 
opinion  on  matters  of  description  based  on  ordinary  observation 
and  experience  the  court  receives  opinions  based  on  "expert 
testimony" ;  that  is,  from  persons  having  particular  skill  and 
knowledge  in  a  particular  field.  For  example,  an  experienced 
warden  might  testify  as  to  the  habits  of  game  and  be  allowed 
to  give  an  opinion  as  to  a  particular  matter  based  on  his  ex- 
perience. In  order,  however,  for  a  witness  to  testify  in  this  man- 
ner, his  qualifications  as  an  expert  must  be  proven  to  the  satis- 
faction of  the  court. 


[^   144]       Circumstantial  Evidence 

Where  a  crime  is  committed  by  stealth,  usually  the  only 
way  it  can  be  proved  against  the  defendant  is  by  circumstantial 
evidence.  If  a  man  breaks  into  a  house  ordinarily  no  one  sees 
him,  but  if  he  is  caught  with  the  stolen  goods,  was  seen  in 
the  neighborhood,  has  bits  of  glass  from  a  broken  window  on 
his  clothing,  these  are  circumstances  which  are  sufficient  at 
law  to  convict.  This  type  of  evidence  is  good  evidence  and  usual- 
ly the  only  type  available  to  the  state.  It  is  not  direct  proof  of 
the  crime  -  eye  witnesses  of  the  crime  would  be  direct  proof. 
Circumstantial  evidence  is  defined  as  the  proof  of  facts  and  cir- 
cumstances which  are  related  to  the  way  the  crime  was  commit- 
ted and  which  tend  to  show  the  guilt  of  the  defendant. 

Circumstantial  evidence  is  evidence  that  is  based  on  "cir- 
cumstances" ;  that  is,  events  connected  with  the  violation  which, 
when  put  together  with  all  the  known  facts,  tend  to  prove  the 
defendant's  guilt  or  prove  a  link  in  the  chain  of  evidence.  It  is 
evidence  of  facts,  all  consistent  with  guilt,  which  allow  a  rea- 
sonable inference  that  they  are  all  not  just  accidental.  For  exam- 
ple, flight,  possession  of  weapons  or  game,  a  similar  vehicle, 
matching  shells,  tire  prints,  etc.  could  all  be  items  of  circum- 
stantial evidence  in  a  particular  case.  In  the  example  below, 
two  defendants  were  found  guilty  of  night  hunting  on  the  fol- 
lowing circumstantial  evidence: 

1.  (1)  Wardens,  at  2:30  A.M.,  see  car  going  down  road 
in  blueberry  area,  fringed  by  fields  and  orchards,  and 
backed   up  by  growth; 

(2)  Car  is  using  a  trigger  light  to  spot  the  area; 
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(3)  car  speeds  up  when  Wardens  approach,  and  War- 
dens finally  have  to  force   it  off  the  road; 

(4)  car  window  down,  and  rifle  on  front  seat  be- 
tween defendants; 

(5)  one  of  defendants  engaged  in  manipulating  the 
breach  but  states  they  have  no  ammunition  for  the 
gum; 

(6)  during  the  interrogation,  one  defendant  gets  out 
and  stands  near  the  car.  Warden  later  finds  shells  in 
same  area,  that  fit  the  rifle; 

(7)  one  of  the  defendants  a  former  game  warden; 

(8)  the  defendants  claimed  they  were  merely  observing 
for  deer  and  that  all  of  the  evidence  was  circumstan- 
tial, based  only  on   suspicion   and  conjecture; 

(9)  the  court,  in  upholding  the  conviction,  stated  the 
rule  as  follows:   (Maine)  (1) 

"If  the  State  relies  on  circumstantial  evidence  to 
establish  the  guilt,  it  is  not  sufficient  that  the  evidence 
all  points  in  the  same  direction;  that  is,  to  the  guilt  of 
the  accused.  It  must  prove  each  and  every  circum- 
stance upon  which  the  conviction  must  rest  beyond 
a  reasonable  doubt,  and  the  evidence  must  be  suffi- 
ficient  to  exclude  every  other  reasonable  hypothesis 
except  that  of  the  respondent's  guilt....    In  the  light  of 

the  evidence, the   supposition   that  the   defendants 

were  merely  observing  deer  was  not  a  reasonable 
one." 

[q  145]      Corpus  Delicti  Rule 

The  warden  may  frequently  be  confronted  with  the  situa- 
tion where,  on  investigating  a  violation,  he  secures  a  statement 
from  a  suspect,  admitting  the  offense.  On  the  strength  of  the 
statement,  he  makes  the  arrest  and  secures  a  complaint.  Before, 
or  at  the  hearing,  the  defendant  repudiates  the  statement  and 
the  State  then  seeks  to  introduce  the  statement  over  the  defend- 
ants' objection.  The  admissibility  of  the  statement  will  depend  - 
other  questions  being  resolved  -  on  whether  or  not  the  state  has 
furnished  proof  of  the  corpus  delicti,  independent  of  the  defend- 
ant's admissions. 
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The  corpus  delicti  rule  (literally,  "the  body  of  the  crime") 
means,  in  non-technical  language,  that  the  State  must  offer  in- 
dependent evidence,  outside  of  a  confession,  that  the  particular 
crime  has  been  committed  by  someone.  Without  such  indepen- 
dent evidence,  the  defendant's  statement,  no  matter  how  com- 
plete or  incriminating,  will  not  be  admissible.  The  reason  for  the 
rule  is  to  prevent  forced  confessions,  etc. 

However,  in  order  to  make  the  defendant's  statement  ad- 
missible, it  is  not  necessary  that  the  State  prove  the  corpus  delic- 
ti beyond  a  reasonable  doubt ;  all  that  is  required  is  that  the 
State  produce  some  evidence,  outside  of  the  defendant's  admis- 
sion, to  show  commission  of  the  crime.  Some  evidence  has  been 
defined  as  "such  credible  evidence  as,  standing  alone,  will  create 
a  rally  substantial  belief  that  a  crime  had  actually  been  com- 
mitted". 

EXAMPLE: 

1.  Statute:  "If  any  person  leaves  the  woods  without 
taking  a  deer,  which  he  has  killed,  with  him,  he  shall 
notify   a    warden,    in    writing,   within    12    hours " 

Deer  found  in  the  woods  on  November  11;  on 
November  15,  the  defendant  appeared  at  the  warden's 
home  and  admitted  shooting  the  deer  on  November 
11.  Charged  with  violation  of  the  statute.  Defendant 
objected  to  admissibility  of  his  statement  to  the  war- 
den on  grounds  corpus  delicti  not  proven.  NOT 
GUILTY:  basic  offense  here  is  "leaving  the  woods", 
and  the  State  offered  absolutely  no  evidence  that  the 
defendant  had  left  the  woods.  Without  the  defendant's 
admission  to  the  warden,  absolutely  nothing  to  show 
that   the   offense    had    been    committed.    (Maine)    (3) 

[<J    146]      Collection  and  Preservation  of  Evidence  -  In  General 

In  almost  all  arrests  for  fish  and  game  violations,  there  will 
usually  be  certain  material  evidence  involved  which  tends  to 
prove  the  violation.  This  may  be  the  illegal  fish  or  game,  wea- 
pons, tackle,  nets,  etc.  The  conservation  laws  usually  allow  the 
warden  to  seize  such  evidence  and  hold  it  for  presentation  at  a 
trial  of  the  violation.  However,  in  order  for  such  evidence  to  be 
admissible  at  all,  the  court  must  be  satisfied  as  to  its  authenticity 
and  its  relation  to    the  offense.  A  piece  of  evidence  must     be 


122  MANUAL  FOR  THE  CONSERVATION  OFFICER 

maintained  in  as  nearly  its  original  condition  as  can  be  under  the 
circumstances.  Once  it  comes  into  the  possession  of  the  enforce- 
ment agency,  the  law  demand  the  strictest  control  and  supervi- 
sion of  it  to  maintain  its  original  characteristics.  In  a  contested 
matter,  the  custody  of  the  evidence  may  be  subjected  to  a  re- 
lentless and  searching  cross-examination,  all  directed  to  creating 
a  "reasonable  doubt"  as  to  whether  the  evidence  as  presented  in 
court  is  the  same,  or  in  the  same  condition  as  when  it  was  seized 
in  connection  with  the  violation.  The  various  steps  involved  in 
maintaining  the  integrity  of  evidence  might  be  described  as:  col- 
lection, identification  and  preservation. 

[<J  146.1]      Collection 

In  most  fish  and  game  violations,  the  collection  of  material 
evidence  is  a  relatively  simple  matter.  It  will  usually  consist  of 
seizing  weapons,  tackle,  gear,  nets,  etc.  Occasionally,  however, 
it  may  be  necessary  to  collect  somewhat  more  elusive  items ;  such 
as  blood,  hair,  feathers,  scales,  etc.  These  should  be  put  in  ap- 
propriate containers  -  vials,  pill-boxes,  etc.  Precautions  should 
be  taken  to  avoid  loss,  if  ordinary  envelopes  are  used.  Get  as 
much  of  the  sample  as  possible ;  you  can  always  throw  away  the 
surplus ;  very  rarely  can  you  go  back  for  more.  Do  not  place 
more  than  one  type  of  evidence  in  a  container.  Seal  the  contain- 
er with  tape,  sealing  wax,  etc.,  but  before  doing  so,  an  identify- 
ing mark  (initials,  etc.)  should  be  placed  under  the  seal  so  that 
the  mark  will  be  destroyed  if  the  seal  is  broken. 

[<J  146.2]      Marking  or  Identification  of  Evidence 

It  is  extremely  important  that  each  item  of  material  eviden- 
ce should  be  carefully  identified  and  marked  as  to  the  date, 
time,  place,  contents  (if  a  package,)  the  person  with  which  it  is 
to  be  associated  and  the  officer  collecting  the  evidence.  Mark- 
ings should  be  on  either  the  object  itself  or  the  container,  or  by 
means  of  tags  attached  to  the  evidence  and  bearing  the  pertinent 
information.  There  are  a  number  of  special  marking  devices  that 
are  often  used  in  connection  with  game  exhibits;  these  may  in- 
clude :  knife  marks  or  notches  on  the  hooves  or  antlers  of  deer 
and  other  mammals ;  extraction  of  a  tooth  of  certain  large  ani- 
mals ;  insertion  of  a  metal  tag  or  coin  in  the  flesh  of  the  animal ; 
clipping  the  nails  of  gamebirds  or  the  clipping  of  a  wing  feather 
and  then  retention  of  the  clipped  feather.  Any  such  marking 


EVIDENCE  123 

should,  of  course,  be  carefully  recorded  by  the  officer  making 
it  in  order  to  present  a  positive  identification. 

[{J  146.3]      Preservation  of  Evidence 

If  possible,  the  evidence  connected  with  the  violation  should 
be  physically  preserved  for  presentation  at  the  trial  in  the  same 
•condition  as  when  it  was  taken.  With  equipment,  etc.,  this  pre- 
sents no  great  problem;  however,  this  is  not  always  possible  if 
fish  or  game,  etc.  are  involved.  Often  times,  a  considerable 
period  of  time  may  elapse  between  the  arrest  and  the  actual 
trial  of  the  case  and,  unless  methods  of  preservation  are  avail- 
able (such  as  freezing,  etc.)  it  will  not  be  possible  to  preserve 
the  evidence  intact.  In  such  cases,  every  effort  should  be  made 
to  photograph  the  evidence  and  thus  preserve  a  visual  record 
which  can  be  presented  to  a  jury.  If  necessary,  the  picture 
should  contain  a  ruler,  scale  or  object  of  known  size  so  that  the 
actual  dimensions  of  objects  can  be  taken  directly  from  the  pic- 
ture itself.  The  data  concerning  the  photographs  should  be  care- 
fully recorded,  of  course ;  such  data  should  include  the  name  of 
the  case,  date,  time,  light  conditions,  plate,  film,  lens 
stop,  camera  used,  location  of  the  camera  and  compass  direc- 
tion if  pertinent.  None  of  this  information  should  be  placed  on 
either  the  face  or  rear  of  the  picture  if  the  photograph  is  to  be 
presented  to  a  jury.  Such  information  must  be  presented  by  the 
person  making  the  photos;  otherwise,  it  is  admissible  hearsay. 

Even  if  all  of  the  precautions  have  been  taken  with  regard  to 
collection  and  marking,  etc.,  yet  if  the  warden  fails  to  maintain 
the  intergrity  and  security  of  the  evidence  pending  trial,  it  may 
be  entirely  excluded.  The  Court  demands  absolute  security  in 
maintaining  the  evidence,  free  from  any  possibility  of  tamper- 
ing, confusion  or  contamination.  If  an  item  of  evidence,  which  is 
capable  of  being  confused  with  other  similar  items,  is  thrown  in- 
to a  corner,  for  example,  for  a  few  weeks,  accessible  to  anyone 
or  everyone  it  would  not  be  admissible  in  evidence  over  objec- 
tion. This  could  give  rise  to  the  "reasonable  doubt"  to  which  the 
defendant  is  entitled.  The  question  will  be  inevitably  asked  at  the 
trial:  "How  do  you  know  that  this  item  was  not  tampered  with, 
something  new  added  or  the  original  changed  ?" 

Not  only  must  the  evidence  in  general  be  safeguarded  and 
be  kept  free  from  any  possible  doubt  as  to  authenticity,  but  each 
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person  handling  it  must  take  all  the  precautions.  If  there  is  any 
improper  handling  or  break  in  the  chain  anywhere  along  the  line, 
the  evidence  may  be  excluded.  A  break  in  the  chain  of  safe- 
keeping may  very  well  give  the  defense  counsel  the  "break"  he 
is  looking  for. 

To  maintain  this  continuity,  the  evidence  should  always  be 
under  lock  and  key,  if  possible.  If  it  is  handed  over  to  someone 
else,  a  receipt  should  be  taken  and  the  date,  time  and  reason  for 
its  transfer  should  be  noted.  All  of  the  notes  pertaining  to  the 
chain  of  evidence  from  its  very  beginning  should,  of  course,  be 
recorded  in  the  Warden's  notebook  so  as  to  be  available  for 
trial. 
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[ft   147]      The   New   Rules   On   Interrogations 

As  you  know,  the  Fifth  Amendment  to  the  Constitution  pro- 
hibits a  person  from  being  forced  to  testify  against  himself.  (Ch.  5) 
Formerly,  this  was  taken  to  mean  that  you  could  not  extort  a  con- 
fession from  him  by  physical  torture  or  brutal  means.  Then,  the 
rule  was  broadened  to  prohibit  long  continued  psychological  assaults, 
such  as  team  questioning  by  officers  for  hours  on  end  or  even  threats 
of  reprisal  to  the  defendant  or  family  or  promises  of  reward,  for 
that  matter. 

The  basic  objective  of  the  courts  under  the  previous  rules  was 
to  determine  if  a  confession  or  statement  made  by  the  defendant  was 
voluntary  in  nature.  If  it  was,  it  was  admissible  in  evidence;  if  not,  it 
wasn't. 
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The  Supreme  Court,  however,  in  the  MIRANDA  case  has  set  up 
an  entirely  new  pattern  of  standards  to  use  in  testing  whether  state- 
ments are  voluntarily  made  or  not.  They  are  new  in  the  sense  that 
they  go  much  further  in  prohibiting  forms  of  psychological  pressure 
than  any  previous  cases. 

In  order  to  ensure  that  the  defendant's  statements  under  police 
interrogation  are  completely  voluntary,  the  Court  in  the  MIRANDA 
case  ruled  that  a  lawyer  had  to  be  present  during  the  interrogation 
or  that  the  accused  be  given  detailed  warnings  as  to  his  rights  and 
then,  of  his  own  accord,  continue  to  answer  questions  in  an  affirma- 
tive waiver  of  such  rights.  In  other  words,  the  decision  to  talk  or  not 
to  talk  had  to  be  entirely  up  to  the  defendant  and  he  had  to  make  a 
knowledgable  choice  in  the  matter. 

In  setting  up  these  rules,  the  Court  wanted  to  rule  out  any 
psychological  coercion  caused  by  the  place  of  questioning,  the  atmos- 
phere of  secrecy  or  compulsion,  and  any  coercive  practices.  It  did 
not,  however,  intend  to  rule  out  entirely  any  confessions  or  admis- 
sions of  the  defendant  as  long  as  they  were  completely  and  entirely 
voluntary.  That's  still  the  basic  test. 

The  Court,  in  its  decision,  criticized  as  being  coercive,  a  number 
of  police  interrogation  practices  that  had  commonly  and  routinely 
used  in  police  work  for  many  years.  These  included  the  practice  of 
interrogation  at  police  headquarters,  secret  interrogations,  absence  of 
friends  or  relatives  of  the  defendant,  the  attitude  of  the  interrogator, 
patience  and  persistence  on  his  part,  having  a  coached  witness  point 
out  the  defendant  as  the  guilty  party,  false  sympathy,  "friend  and 
enemy"  routines  and  the  like.  In  other  words,  no  intimidation,  no 
deception,  no  wearing  down,  no  pressures. 

[Tf   147.1]      Warnings   Under   the   Miranda   Rule 

Prior  to  any  questioning  of  a  suspect  as  part  of  a  "custodial 
interrogation"  (we'll  explain  that  term  later) ,  he  must  be  given  the 
following  warnings  under  the  MIRANDA  rule: 

1.  You  have  a  right  to  remain  silent  and  not  answer  any 
questions  at  all. 

2.  Anything  you  say  can  and  will  be  used  against  you  as 
evidence  in  court. 
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3.  You  have  the  right  to  talk  to  your  own  lawyer  before 
you  answer  any  questions  and  to  have  him  present  at 
all  times  during  the  questioning. 

4.  If  you  want  a  lawyer  but  cannot  afford  to  hire  one,  one 
will  be  appointed  for  you  before  any  questioning  takes 
place. 

In  addition  to  laying  down  these  rules,  the  Court  also  stated  that 
if  the  suspect  indicates  "in  any  manner,  at  any  time  prior  to  or  dur- 
ing questioning,  that  he  wishes  to  remain  silent,  the  interrogation 
must  cease."  Therefore,  it  is  advisable  to  also  warn  the  defendant 
as  follows : 

5.  If  you  decide  to  answer  questions,  you  have  the  right 
to  stop  answering  any  time  you  want  to. 


[!l    147.2]       When   Must   Warnings   Be   Given? 

The  Court  in  MIRANDA  used  the  term  "custodial  interrogation" 
for  determining  the  point  of  time  when  the  warnings  have  to  be 
given.  The  phrase  is  somewhat  indefinite  but  apparently  it  means 
the  defendant's  rights  begin  when: 

1.  A  police  officer  starts  questioning  him;  and 

2.  The  defendant  has  been  taken  into  custody  or  is  under 
some  form  of  restraint  that  interferes  with  his  freedom 
of  action. 

In  discussing  the  ESCOBEDO  case  the  Court  used  the  phrase  "an 
investigation  which  had  focused  on  the  accused"  as  being  the  timing 
factor  for  the  defendant  to  be  entitled  to  counsel.  This  is  basically  the 
same  stage  of  affairs  that  the  Court  is  talking  about  in  MIRANDA; 
specific  interrogation  as  opposed  to  general  inquiry,  in  order  to  develop 
a  confession. 

On  the  other  hand,  warnings  need  not  be  given  to  persons  ques- 
tioned so  long  as: 

1.  The  questioning  only  involves  persons  who  are  merely 
witnesses  to  the  offense. 

2.  They  are  questioned  at  the  scene  merely  as  to  the  facts 
involved. 
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The  police  are  not  hampered  by  the  MIRANDA  rules  from  question- 
ing witnesses  or  making  any  other  investigation  that  may  be  required. 

[11   147.3]       Waiver  of   the   Defendant's   Rights 
to   Remain   Silent 

Let  us  assume  that  you  have  detained  a  suspect  at  the  station 
for  interrogation ;  you  have  read  him  the  MIRANDA  warnings,  and 
he  sits  there.  Do  you  have  to  do  anything  more  before  you  can  start 
questioning  him  about  the  offense? 

The  answer  is :  "YES  —  YOU  DO."  The  suspect  must  affirma- 
tively and  specifically  tell  you  that  he  is  willing  to  waive  all  of  his 
rights  and  talk  to  you  regardless.  As  the  Court  put  it : 

The  waiver  must  be  "voluntarily,  knowingly,  and  intelli- 
gently made."  Furthermore,  "...  a  valid  waiver  will  not 
be  presumed  simply  from  the  silence  of  the  accused  after 
warnings  are  given  or  simply  from  the  fact  that  a  confes- 
sion was,  in  fact,  eventually  obtained." 

Therefore,  even  after  the  warnings,  you  have  to  go  a  step  further ; 
you  have  to  get  from  the  accused  an  express  statement  that  he  is 
willing  to  talk  in  spite  of  his  rights.  Remember,  however,  that  even 
though  the  suspect  may  be  willing  to  talk  now,  he  may  very  well 
have  a  change  of  heart  later  on  and  attempt  to  retract  his  statement. 
You  may  be  called  on,  therefore,  to  prove  that  he  actually  did  waive 
his  rights  to  remain  silent.  As  a  matter  of  standard  practice,  after 
the  warnings  have  been  given,  you  should  also  enquire : 

1.  Do  you  understand  all  of  your  rights  as  we  have  just 
explained  them  to  you? 

2.  Now,  keeping  these  rights  in  mind,  are  you  willing  to 
talk  to  us  about  this  case? 

[ft   147.4]       Proving   the   Waiver 

The  Court  in  MIRANDA  was  not  willing  merely  to  lay  down 
standards  for  interrogations  for  police  to  follow  and  let  it  go  at  that. 
It  went  considerably  further  and  said  in  effect : 

"If  after  all  this,  the  defendant  still  goes  ahead  and  makes 
a  statement,  the  courts  will  take  a  very  dim  view  of  it 
unless  the  police  clearly  prove  that  it  was  voluntary." 
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The  language  that  they  actually  used  was:  "...  a  heavy  burden 
rests  on  the  government  to  demonstrate  that  the  defendant  know- 
ingly and  intelligently  waived  his  privilege." 

Therefore,  in  taking  statements  from  an  accused  after  warnings 
and  waived,  you  should  make  every  effort  to  secure  corroboration  of 
the  procedure.  If  the  defendant  will  sign  a  written  statement,  this 
is  obviously  the  thing  to  do.  Otherwise,  attempt  to  have  witnesses 
to  the  questioning  who  can  testify  that  the  defendant  expressly 
waived  his  rights  to  remain  silent.  Of  course,  if  the  questioning  takes 
place  on  the  way  to  the  station  and  the  officer  has  used  the  proper 
procedures,  then  the  only  proof  is  the  officer's  statement  of  what 
happened.  If  the  court  believes  his  story,  well  and  good ;  if  not,  you 
have  no  statement. 

On  the  other  hand,  if  the  police  claim  a  waiver  but  only  emerge 
with  a  statement  after  a  lengthy  interrogation,  the  court  is  pretty 
apt  to  say  that  the  waiver  never  took  place  and  exclude  the  state- 
ment. The  Supreme  Court  put  it  this  way : 

"Whatever  the  testimony  of  the  authorities  as  to  the  waiver 
of  rights  by  an  accused,  the  fact  of  lengthy  interrogation 
or  incommunicado  incarceration  before  a  statement  is 
made  is  strong  evidence  that  the  accused  did  not  validly 
waive  his  rights." 


[ff   148]      MIRANDA  and  the  Right  to  Counsel 

Even  though  an  accused  person  has  the  right  to  refuse  to  make 
any  statements  as  long  as  he  has  no  lawyer  to  represent  him,  this 
does  not  mean  that  the  police  have  to  immediately  go  out  and  get 
him  one.  In  such  case,  all  they  have  to  do  is  to  stop  questioning  him 
and  wait  for  the  Court  to  appoint  counsel  for  him.  At  that  point, 
they  can  resume  the  interrogation  —  for  whatever  good  it  might  do 
them.  The  Supreme  Court  recognized  the  fact  that  defense  counsel 
has  the  right  to  advise  his  client  not  to  talk  and  that  this  will  usually 
prevent  any  statements  from  being  taken  from  the  defendant.  How- 
ever, it  decided  that  this  was  an  important  part  in  ensuring  voluntary 
statements  by  the  defendant. 


130  MANUAL   FOR  THE  CONSERVATION   OFFICER 

[fl   149]      Confrontation  of  Defendants 

In  cases  where  there  are  more  than  one  defendant  involved,  and 
separate  statements  have  been  taken  from  each,  it  is  very  important 
to  confront  each  defendant,  in  turn,  with  the  statement  of  the  other, 
and  to  ask  whether  or  not  the  statement  made  is  true  or  not.  Unless 
this  is  done,  it  may  not  be  legally  permissible  to  use  the  statement  of 
one  defendant  against  the  other  in  court.  However,  if  all  the  defend- 
ants were  together  when  the  statements  are  given  and  they  fail  to 
deny  them,  then  such  denial  may  be  used  in  court  as  an  admission  of 
the  particular  fact  involved.  The  confrontation  of  co-defendants 
should  be  a  routine  process  in  any  investigation. 

[ff   150]      Taking   Notes 

It  is  seemingly  unimportant,  but  sometimes  a  conviction  depends 
upon  the  state  of  the  weather,  unusual  noises,  time  of  day,  etc.,  that  a 
careful  investigator  will  note  on  his  arrival  at  the  scene.  If  the  officer 
can  testify  to  these  with  certainty,  and  the  only  way  he  can,  is  by 
referring  to  his  notes,  the  facts  will  be  definitely  established  in  the 
minds  of  the  jury.  For  instance,  if  an  accused  is  attempting  to  repudi- 
ate his  confession  at  his  trial,  he  may  say  that  it  was  a  hot  and  sunny 
day,  that  he  was  kept  in  a  closed  room  until  the  confession,  and  the 
officer,  by  referring  to  his  notes,  can  show  the  jury  that  in  fact  the 
day  was  cool  and  rainy,  that  the  accused  was  questioned  in  a  cool 
room,  and  thus  successfully  contradict  the  repudiation. 

Remember  that  even  in  the  normal  procedure  of  handling  criminal 
cases,  long  periods  of  time  are  apt  to  elapse  between  the  time  of  the 
offense  and  the  time  of  trial.  Unless  you  carefully  recorded  the  events 
surrounding  the  arrest  or  investigation,  you  may  not  have  any  recol- 
lection of  them  at  the  trial.  Without  good  notes,  therefore,  you  may 
look  extremely  foolish  as  a  witness,  and  both  embarrassment  and 
injustice  may  result. 

DEFENSES 
[ff   151]      In  General 

There  are  certain  cases  where,  even  though  the  defendant  may 
have  committed  a  criminal  act,  the  law  exonerates  him  from  liability. 
In  other  words,  the  defendant  under  the  facts  may  have  a  defense  to 
the  accusation.  The  most  common  of  these  defenses  are  discussed 
briefly  in  the  following  sections. 
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[ff   152]      Self   Defense 

The  elements  of  this  defense  are:  where  the  accused  sincerely 
and  reasonably  believes  that  he  is  in  imminent  danger  of  death  or 
great  bodily  harm,  and  the  only  way  to  escape  this  danger  is  to  take 
the  life  of  his  assailant.  In  all  shooting  and  cutting  cases  growing  out 
of  fight,  this  defense  is  the  one  relied  upon. 


[11  153]      Alibi 

The  most  successful  defense  used  by  criminals  is  the  alibi.  The 
defense  of  "alibi"  means  that  the  defendant  claims  he  was  elsewhere 
when  the  crime  was  committed.  The  State  must  prove  beyond  a 
reasonable  doubt  that  he  was  at  the  scene  of  the  crime. 

Whenever  an  arrest  is  made  some  time  subsequent  to  the  actual 
commission  of  the  crime,  and  when  the  defendant  has  not  been  appre- 
hended immediately  at  the  time  of  the  commission  of  the  crime,  this 
defense  is  usually  used.  It  is  usually  proven  by  close  friends  or  rela- 
tives and  always  brought  forth  at  such  a  late  date  that  the  State  is  at 
a  disadvantage  in  getting  witnesses  who  saw  the  defendant  at  some 
place  other  than  that  set  out  in  the  alibi. 

It  is  particularly  important  that  the  arresting  officer  investigate 
thoroughly  all  clues  or  information  as  to  the  presence  of  the  defendant 
at  the  place  where  the  crime  was  actually  committed  and  make  notes 
of  all  eye  witnesses  and  witnesses,  not  only  to  the  actual  commission 
of  the  crime  but  as  to  the  whereabouts  of  the  defendant.  Further 
questioning  of  the  defendant  at  the  time  of  his  arrest,  in  the  presence 
of  other  witnesses,  and  the  recording  of  his  explanation  as  to  where 
he  was  at  the  time  of  the  commission  of  the  crime  usually  will  elimi- 
nate any  defense  of  alibi. 

It  is  well  to  remember  that  in  all  cases  that  are  prosecuted  on  the 
testimony  of  only  one  eye  witness  or  the  prosecuting  witness,  the 
police  officer  should  always  endeavor  to  obtain  additional  witnesses 
as  to  the  presence  of  the  defendant  at  or  about  the  scene  of  the  crime 
or  in  the  immediate  neighborhood,  some  of  which  may  be  circumstan- 
tial, but  it  is  good  evidence  to  present  to  the  jury. 
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[r    154]       Intoxication 

Strictly  speaking,  intoxication  is  not  a  defense  because  the  law- 
holds  the  defendant  responsible  for  what  follows  when  he  becomes 
voluntarily  intoxicated,  no  matter  how  long  it  is  continued  or  how 
unsensible  he  may  become. 

[*|    155]      Entrapment 

The  duty  of  the  police  officer  is  to  discourage  crime,  not  to  create 
it  or  encourage  it.  Therefore,  if  the  criminal  intent  or  the  motivation 
for  a  crime  originates  with  a  police  officer,  and  he  encourages  the 
defendant  to  commit  it,  simply  for  the  purpose  of  making  an  arrest 
and  securing  a  conviction,  the  defendant  will  have  a  valid  defense  of 
entrapment.  However,  if  the  scheme  or  intent  originates  with  the 
defendant,  the  mere  fact  that  the  officer  sets  a  trap  for  the  defendant 
or  uses  a  decoy,  or  pretends  to  cooperate  with  the  defendant  is  no 
defense. 

EXAMPLES: 

1.  Wardens  find  freshly  killed  moose  carcass,  in  closed 
season,  with  part  of  it  removed.  Set  up  watch  nearby 
and  wait  for  developments.  At  night,  defendant  shows 
up  with  lantern  and  axe;  cuts  off  part  of  carcass  and 
prepares  to  leave;  arrested;  claims  entrapment  as  a 
defense.    NO  ENTRAPMENT.    (Maine)  (1) 

2.  D  is  given  funds  and  instructed  by  officer  to  go  to 
home  of  defendant,  known  seller  of  illegal  liquor,  and 
make  purchase.  Defendant  makes  sale  to  D  without 
inquiry  and  as  a  matter  of  routine.    NO  ENTRAPMENT. 

3.  Defendant  B,  knowing  H  to  be  in  need  of  funds,  tells 
H  that  he  and  defendant  C  will,  for  a  price,  be  glad  to 
burn  H's  house  so  that  H  can  collect  the  insurance.  H 
notifies  authorities  who  tell  him  to  pretend  to  agree 
to  the  plot  and  allow  the  defendant  to  proceed.  B  and 
C  charged  with  conspiracy.    NO  ENTRAPMENT. 

4.  BUT,  D,  a  drug  addict,  after  being  given  funds  by 
officers,  goes  to  defendant's  drug  store;  after  repeated 
refusals,  by  false  stories  of  great  need,  induces  defen- 
dant to  make  illegal  sale  of  drugs.  ENTRAPMENT,  and 
defendant  NOT  GUILTY. 
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Chapter   15 
WARDEN  AS  A  WITNESS 

Sec.    156  In  General 

157  Defense  Counsel   and   the  Witness 

158  Preparation  for  Trial 

159  When   in   Doubt 

160  Give  the  Facts 

161  Attitude  as  a  Witness 

162  Answering  Questions 

162.1  Know  What  The  Question   Is 

162.2  Speak   Up  So  That  Everyone  Can  Hear  You 

162.3  Be  Calm   and   Courteous  At  All  Times 

162.4  Don't  Volunteer  Information 

WARDEN  AS  A  WITNESS 

It  is  in  this  particular  phase  of  the  warden's  duties  that  de- 
ficiencies and  poor  training  stand  out  the  most.  It  is  surprising 
how  many  wardens,  who  are  otherwise  adequately  trained,  are 
hopeless  and  helpless  on  the  witness  stand.  The  reasons  seem  to 
be  a  combination  of  inexperience,  poor  training  and  stage  fright- 
all  of  which  can  be,  and  must  be,  overcome  if  the  warden  is  to 
justify  his  investigation  and  arrest. 

In  the  great  run  of  cases,  the  warden  is  the  most  important 
witness  at  the  trial.  The  warden  must  realize  that  the  jury  comes 
to  the  case  of  completely  cold,  so  to  speak,  without  any  prior 
knowledge  of  what  went  on  or  what  might  be  the  right  or  wrong 
in  the  matter.  The  defense  attorney  is  going  to  do  everything  le- 
gally permitted  to  twist  the  evidence  in  his  favor.  The  picture 
the  jury  will  get  of  the  case  will  depend  largely  on  the  ability  of 
the  warden  to  give  a  clear,  straightforward  account  of  what  has 
happened.  If  the  warden  is  confused,  hazy  or  unsure  of  import- 
ant facts,  then  the  jury  will  be  similarly  confused  and  hazy.  If, 
however,  the  warden  presents  a  clear-cut  report,  containing  all 
the  elements  of  proof  required,  in  a  calm,  unprejudiced  manner, 
then  the  jury  will  see  the  case  in  the  same  light.  In  other  words 
the  warden  is  the  eyes  and  ears  of  the  jury.  He  is  the  communi- 
cation system  through  which  the  evidence  is  transmitted  to  them. 
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The  importance  of  a  good  presentation  of  the  evidence  by  the 
warden  cannot  be  over-emphasized.  Cases  have  been  dismissed 
by  the  jury,  time  after  time,  simply  because  the  warden  was  hes- 
itant about  important  details,  got  flustered  on  the  witness  stand 
became  angry  with  the  defense  counsel  or  showed  an  apparent 
prejudice  against  the  defendant. 

[tj    157]      Defense  Counsel  and  The  Witness 

Always  remember  that  counsel  for  the  defense  has  a  speci- 
fic part  to  play  in  the  law  enforcement  system.  It  is  his  duty,  as 
an  officer  of  the  court  and  as  an  attorney,  to  use  every  legal 
means  to  secure  the  acquittal  of  his  client  or  the  best  possible 
verdict  for  him  under  the  circumstances.  Since  you,  as  arresting 
officer  or  investigating  officer,  are  usually  the  chief  witness  for 
the  state,  the  defense  attorney,  to  win  his  case,  must  normally 
discredit  or  nullify  your  testimony,  or  at  least  minimize  its  im- 
portance in  the  eyes  of  the  jury.  To  do  so,  he  may  use  every  de- 
vice legally  available  to  him.  He  may  attempt  to  show  that  the 
warden  did  not  have  the  proper  opportunity  to  observe  the 
facts ;  that  he  was  inattentive ;  that  he  stated  only  certain  facts 
and  left  out  others;  that  his  recollection  of  the  entire  event  is 
bad ;  that,  without  his  notes,  he  knows  nothing ;  that  the  warden 
was  mistaken;  that  he  is  prejudiced  ;  that  he  has  it  in  for  the  de- 
fendant; that  he  is  lying;  that  the  warden  used  improper  meth- 
ods to  obtain  a  statement  from  the  defendant,  etc.  Under  the 
proper  circumstances,  any  or  all  of  these  approaches  are  open 
to  the  defense  counsel.  He  may  even  attempt  to  goad  the  warden 
into  losing  his  temper,  thus  giving  the  appearance  of  being  per- 
sonally antagonistic  to  the  defendant. 

The  best  defense  against  any  or  all  of  these  techniques  is 
thorough  preparation  on  the  part  of  the  warden.  If  you  have 
carefully  observed  the  facts  at  the  time,  made  full  and  sufficient 
notes,  and  have  gone  over  your  report  carefully  to  fix  it  in  your 
memory,  you  need  have  no  fear  of  cross-examination. 

[<I    158]      Preparation  for  Trial 

Before  going  into  the  court  room,  go  over  the  reports  and 
your  notes  on  the  case  thoroughly.  Think  back  over  the  events 
and  put  your  testimony  together  so  that  you  can  present  it  to  the 
jury  as  a  chain  of  events  in  the  order  that  they  occurred.  Visual- 
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ize  the  whole  thing  in  the  sequence  in  which  it  happened  and 
don't  try  to  memorize  your  notes  or  reports.  If  you  do,  you  will 
forget  some  important  link  and  leave  both  yourself  and  the  prose- 
cuting attorney  up  in  the  air.  It  may  be  necessary  occasionally  to 
refresh  your  memory  from  your  notes;  but,  if  you  do  this  re- 
peatedly, the  judge  and  jury  are  apt  to  lose  confidence  in  you  as 
a  witness.  Remember,  it  is  of  the  utmost  importance  that  the 
judge  or  jury  get  a  clear,  consistent  picture  of  the  whole  situa- 
tion, and  they  can  get  it  only  from  you. 

[q     159]      When  In  Doubt 

The  jury  does  not  expect  the  warden  to  remember  every 
single  detail  of  an  incident  that  may  have  happened  months  be- 
fore. However,  he  is  expected  to  remember  the  important  ele- 
ments of  the  case,  and  details  are  often  important.  If  a  warden 
does  not  remember  a  detail,  he  should  say  so  clearly  and  not  at- 
tempt to  guess  or  manufacture  something.  This  is  the  surest  way 
of  falling  into  a  trap  and  having  an  entire  statement  discredited 
by  the  jury.  On  the  other  hand,  however,  you  may  often  be  ask- 
ed to  guess  or  estimate.  In  this  case,  you  should  do  so,  using  your 
best  available  recollection  and  judgment.  However,  you  should 
make  it  clear  to  the  jury  that  your  statement  is  only  an  opinion 
or  an  estimate,  and  give  the  reasons  why  you  cannot  be  more 
specific. 

EXAMPLE: 

1.    O    Why    can't    you    tell    how    fast    you    were    going? 

A.  My  attention  was  concentrated  on  the  defend- 
ant's car  in  front  of  us  and  I  wasn't  watching  the 
speedometer. 

Q.  Well,    how  fast  do  you   think  you   were   going? 

A.  I  couldn't  say  for  sure,  but  I  should  estimate  be- 
tween   40   and    50    miles    per    hour. 

[<J    160]      Give  the  Facts 

Your  job  as  a  warden  is  not  to  create  a  record  for  convic- 
tions. When  you  appear  in  court,  your  duty,  as  well  as  that  of 
the  judge  and  the  prosecuting  officer,  is  to  convict  the  guilty 
and  acquit  the  innocent.  In  most  cases,  there  is  bound  to  be  ad- 
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verse  evidence  on  both  sides.  If  a  question  is  asked  and  you  are 
required  by  the  Judge  to  answer,  then  it  is  your  duty  to  present 
the  truth  even  if  it  is  favorable  to  the  defendant.  Moreover, 
when  you  relate  the  facts  as  they  actually  happened,  you 
cannot  help  but  be  calm  and  collected  in  your  testimony  -  thus 
creating  self-confidence,  as  well  as  confidence  on  the  part  of 
the  judge  or  jury  in  you  and  your  testimony. 

[<J  161]      Attitude  as  a  Witness 

The  warden  should  always  make  it  perfectly  clear  by  his 
attitude  and  statements  that  he  has  no  personal  feelings  against 
the  accused.  Oftentimes,  the  accused  has  been  nasty,  insulting 
or  even  assaulted  the  warden.  Defense  counsel  may  attempt  to 
make  much  of  such  occurrences  in  order  to  persuade  the  jury 
that  the  warden  has  a  personal  grudge  in  the  matter  and  is 
"out  to  get  the  accused".  The  warden  should  make  it  clear  that 
such  things  are  of  common  occurrence  in  his  duty  and  had  no 
bearing  on  the  matter  as  far  as  the  facts  are  concerned.  A  jury, 
being  only  human,  is  extremely  quick  to  resent  any  evidence 
of  overbearing  conduct  or  personal  animosity  on  the  part  of  the 
police  officer. 

[<J  162]      Answering  Questions 

Our  trial  system  of  securing  information  from  a  witness 
is  by  the  question  and  answer  method.  In  direct  examination, 
the  questions  serve  merely  as  guideposts,  indicating  the  infor- 
mation that  is  required.  In  cross-examination,  they  may  be  exact- 
ly the  opposite ;  they  may  be  devious,  deceptive  or  innocent  in 
appearance,  masking  the  real  objective  and  final  purpose  of  the 
examination.  Be  certain  of  one  thing  in  cross-examination  by  able 
defense  counsel,  there  is  no  such  thing  as  an  innocent,  friendly 
question.  The  ultimate  aim  of  cross-examination  is  to  discredit 
the  witness  or  his  testimony;  so,  in  answering  questions,  there 
are  certain  rules  you  should  remember: 

[<1  162.1]      Know  What  the  Question  Is 

Listen  carefully  to  the  question  to  make  sure  you  under- 
stand it  before  you  answer.  If  you  don't  understand  it,  ask  that 
it  be  repeated  until  it  is  asked  in  such  a  form  that  it  is  clear  to 
you.  If  you  don't  know  the  answer,  say  so. 
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[fl  162.2]      Speak  Up  So  That  Everyone  Can  Hear  You 

If  the  last  juror  in  the  last  row  missed  your  testimony,  then 
your  whole  appearance  may  well  have  been  wasted.  There  is  a 
great  tendency  on  the  part  of  witnesses,  including  wardens,  to 
be  embarrassed,  mumble  their  answers,  etc.  This  can  completely 
spoil  the  effectiveness  of  any  testimony  you  may  give. 

[f  162.3]      Be  Calm  and  Courteous  At  All  Times 

You  will  undoubtedly  at  times  be  subject  to  considerable 
pressures  and  harassment  in  the  course  of  a  trial.  However,  a 
courteous  answer  to  even  the  most  ridiculous  or  harassing  ex- 
amination will  always  react  in  your  favor  by  contrast.  A  polite 
and  courteous  reply  will  strengthen  your  testimony,  whereas 
an  outburst  of  temper  or  sarcasm  can  only  prejudice  you  with 
the  jury. 

[<J  162.4]      Don't  Volunteer  Information 

Your  duty  on  the  witness  stand  is  to  answer  the  questions 
as  they  are  asked  -  not  to  make  speeches,  draw  conclusions  or  get 
involved  in  arguments.  As  soon  as  you  get  beyond  the  scope  of 
the  question  asked,  then  in  all  likelihood  you  are  going  to  give 
the  defense  counsel  the  "break"  he  has  been  looking  for  during 
the  whole  trial.  It  is  usually  when  you  get  off  on  a  tangent  that 
the  extra  unknown  fact,  the  "red  herring''  to  confuse  the  jury, 
or  the  prejudicial  testimony  will  come  out,  and  you  may  be 
sure  defense  counsel  will  make  the  most  of  it. 


138 


MANUAL   FOR  THE  CONSERVATION   OFFICER 


FISH  AND  GAME  CASES  CITED 


(1)  State  vs   Stalhoker 

(2)  Hannah   vs   Estridge 


CHAPTER  3 


76  SE  (2)  906  (W.  Va.) 
200  SE    174   (Ga.) 


CHAPTER  4 


(1)  State   vs   Flannigan 

(2)  State  vs   Lead  better 

(3)  Hughes  vs  State 

(4)  State  vs  Engels 

(5)  State  vs  Evans 

(6)  Dept.   vs   Brown 

(7)  State   vs   Johnson 

(8)  People  vs   DeLucca 

(9)  People  vs  Hill 

(10)  Allen  vs  Mather 

(11)  Anders  vs  McConnel 

(12)  Herzog  vs   Farst 

(13)  White  vs  Towers 

(14)  Kosko   vs   Craig 


29  NW  (2)  771  (Wise.) 

246  NW  443  (Wise.) 

259  SW  (2)  527  (Tenn.) 

64  A  (2)  897  (N.J.) 

22  P  (2)  496  (Oreg.) 

55  NW  (2)  859  (Mich.) 

246  NW  446  (Wise.) 

175  NE  370  (III.) 

227  NYS  285  (N.  Y.) 

30  NYS  (2)  76  (N.  Y.) 

31  SO  (2)  37  (La.) 

259  P  (2)  288  (Col.) 

235  P  (2)  209  (Calif.) 

32  P(2)  112  (Wash.) 


CHAPTER  7 


(1) 

State  vs   Plant 

(2) 

Dopson   vs   Daly 

(3) 

Johnson  vs  Bingham 

(4) 

Cummings  vs  People 

(5) 

State  vs   Burk 

(6) 

State  vs   Rathbone 

(7) 

Cook  vs  State 

(8) 

State  vs  Whiteheat 

(9) 

Dobie  vs  State 

(10) 

State  vs   Barker 

(11) 

Schuly  vs  Morgan   Door  Co. 

(12) 

Dretevich  vs  Fargo 

(13) 

State  vs  Evans 

(14) 

State  vs  Artus 

(15) 

State  vs  Artus 

(16) 

State  vs  Williams 

(17) 

State  vs  Express  Co. 

130  Me.  263  (Maine) 

153  NE  454  (Mass.) 

179  NW  225  (Mich.) 

211  III.  393  (III.) 

195  PAC  16  (Wash.) 

100  P  (2)  86  (Mont.) 

74  P  (2)  199  (Wash.) 

151  Me.  135  (Maine) 

88  SW  (2)  289  (Tex.) 

89  Me.  81  (Maine) 

344  P  (2)  253  (Okla.) 

194  NY  359  (N.  Y.) 

152  NE  776   (Ohio) 

141  Me.  350  (Maine) 

144  Me.  350  (Maine) 

115  NE  (2)  36  (Ohio) 

167  SO  674  (Fla.) 


FISH   AND   GAME   CASES  CITED 


CHAPTER  8 


139 


(1) 

State  vs   Poretti 

(2) 

State   vs    Pulsifer 

(3) 

State  vs  Cote 

(4) 

State  vs  Alt 

(5) 

State  vs  Winkle 

(6) 

Commonwealth  vs   Rhone 

(7) 

State  vs  Morton 

(8) 

State  vs  Gaud  in 

(9) 

State  vs   Evans 

oo; 

Stewart  vs   People 

(ii 

i  Jewell   vs   Hempleman 

(12 

1   State  vs  Mohler 

(13 

i   State   vs   Gaudin 

(14 

i   State  vs  Allen 

(15 

i   State  vs  Vicniere 

(16 

State   vs   Allen 

(17 

State   vs    Person 

(18, 

State   vs   Lamey 

(19] 

West  vs  State 

(20] 

Phillips  vs  State 

(21] 

State   vs  McBurnie 

(22, 

Scott  vs  State 

(23 

Poteet  vs  State 

(24 

Poteet  vs   State 

(25 

State  vs   Rowell 

(26, 

State  vs   Green 

(27 

1  State  vs   Hedges 

(28, 

People   vs  Wells 

(29 

People  vs  Joyce 

75   A   (2)    151    (N.J.) 

129   Me.    423    (Maine) 

122  Me.    452   (Maine) 

254   NW   533   (Wise.) 

38    NW   (2)   471    (Wise.) 

174   Pa.   Superior   Ct.    166   (Penna.) 

125   Me.    9   (Maine) 

152  Me.    16   (Maine) 

22    P   (2)   496   (Oregon) 

264   Pac   720   (Col.) 

246   NW   441    (Wise.) 

184   NE   298   (Ohio) 

152   ME    16   (Maine) 

151    ME   486   (Maine) 

128   A   (2)   851    (Maine) 

121    A   (2)   342;    151    ME.   486 

352    P   (2)    189   (Wash.) 

56   SW   (2)    191;   (Texas) 

210  SW   (2)   585   (Texas) 

263   SW  (2)    159   (Texas) 

111    A   (2)   542;    150  Me.    368 

208   NW  795;   (Wise.) 

72   SW   (2)   268   (Texas) 

133   SW  (2)   581    (Texas) 

147  ME    131    (Maine) 

229   P   (2)   318;   (Wash.) 

113   P   (2)   530   (Wash.) 

66   NYS   (2)    161    (N.  Y.) 

84   NYS  (2)   238 


CHAPTER  9 


(1)  Washburn   vs   State 

(2)  Milton   vs   State 

(3)  Commission   vs   Story 

(4)  Reid   vs    Ross 

(5)  State   vs   Lowder 

(6)  People  vs   Horling 

(7)  People   vs   Louis 

(8)  State  vs  Taylor 

(9)  State   vs   Vaughn 


213    P   (2)   870   (Okla.) 

221    SW   461    (Ark.) 

29   SW   (2)    294   (Ark.) 

46  SW  (2)  567  (Missouri) 

153   NE   399  (III.) 

100  NW  691    (Mich.) 

198   NW   957   (Mich) 

214   SW   (2)   34   (Missouri) 

81    SE   (2)   62      (S.Carolina) 


140 


MANUAL  FOR  THE  CONSERVATION  OFFICER 


(10)  State  vs  Meors 

(11)  State  vs  Weindel 

(12)  State  vs  Tyler 

(13)  Commonwealth  vs  Harrison 

(14)  State  vs   Lewis 

(15)  State  vs   Lewis 

(16)  State   vs  Vosgien 

(17)  State  vs   Blanchard 

(18)  Freeman   vs   Stcrte 

(19)  Mitchell   vs   Curtis 

(20)  Spicer  vs   State 

(21)  Christeansen   vs 

Fisherman's   Ass'n 

(22)  Christeansen   vs 

Fisherman's   Ass'n 

(23)  State  vs  Shawl 

(24)  DeLucca   vs  Commissioner 

(25)  State  vs  Woodward 

(26)  Cox  vs  Cox 

(27)  Allen   vs  Mather 

(28)  State  vs   Norton 

(29)  State  vs  Cote 

(30)  State  vs   Lemar 

(31)  State  vs  Chadwick 

(32)  State  vs  Chadwick 

(33)  State  vs  Morton 

(34)  State  vs  Swett 

(35)  State  vs  Mitchell 

(36)  Dept.   vs   Sollers 

(37)  Towing   Co.  vs  State 

(38)  Stave  vs  Merritt 


2   NE  (2)   343   (Ind.) 

2   P  (2)  599(Okla.) 

166     P  (2)    1015  (Okla). 

35   PA  CO  209  (Penna.) 

33  NE  1024  (Ind.) 

33   NE   1024  (Ind.) 

144   P   947  (Wash.) 

189   Pac  421    (Oreg.) 

100  SW  723   (Tenn.) 

296  P   1078   (Oreg.) 

250  SW  (2)  913  (Tenn.) 

187  SO  699  (Fla.) 

187  SO  699  (Fla.) 

272   NW  875  (Mich.) 

229  P  (2)  398  (Calif.) 

31   SE  219  (N.Carolina) 

79  NE  (2)  497  (III.) 

30  NYS  (2)  76 

114  ME  25  (Maine) 

122  ME  450  (Maine) 

145  ME  405  (Maine) 

118  ME   233  (Maine) 

119  ME   45   (Maine) 

125  ME  9  (Maine) 

87  ME   113  (Maine) 

150  ME  396  (Maine) 

95  A  (2)  306  ,(Md.) 

Ill    SO  (2)  919  (Ala.) 

124  A  (2)  540  (R.I.) 


CHAPTER  10 


(1)  U.S.  vs   Howard 

(2)  U.S.  vs  Owens 

(3)  Cochrane  vs   U.  S. 

(4)  U.S.  vs  Schulze 

(5)  Gun   Club  vs   Hall 

(6)  demons  vs   U.  S. 

(7)  U.  S.  vs  Griscom 

(8)  U.S.   vs  Clucas 


77  S.  Ct.   303 

168   FS  538 

9  F  (2)  623 

28  FS  234 

96  F  (2)  620 

245  F  (2)  298 

159  FS  685 

50  FS  609 


FISH  AND  GAME  CASES  CITED 


141 


(9)  U.  S.  vs  Olson 

(10)  U.  S.  vs  Cutler 

(11)  State  vs  Arthur 


(1)  U.  S.   vs  McHugh 

(2)  U.S.  vs  Meckling 

(3)  Hoopengarner  vs  U.  S. 


CHAPTER    11 


CHAPTER  12 


(1)  Bruce  vs  Sibeck 

(2)  Pirkey  vs   State 

(3)  State  vs  McCrary 

(4)  Dept.  vs  The  Baltimore 

(5)  Commonwealth  vs   Beloff 

(6)  Silva   vs  McCauley 

(7)  Hodges  vs  Filstrup 


CHAPTER  13 


(1)  State  vs  Schert 

(2)  State  vs  Allen 

(3)  State  vs  McPhee 


41    FS  433 
37  FS  725 

261    Pac  (2)   135  (Idaho) 


103   FS  740 

141    FS  608 

270   F  (2)   465 


78   P   (2)   741    (Calif.) 

327   P  (2)   643   (Okla.) 

326  SW  (2)   473   (Tenn.) 

36  SO   (2)    1    (La.) 

70  A   (2)   689   (Pa.) 

26   P  (2)   887  (Calif.) 

114  SO  521    (Fla.) 


310   P   (2)   388   (Utah) 

151    ME   486  (Maine) 

151    ME   62   (Maine) 


CHAPTER  14 


(1)      State  vs  Gaudin 


152   Me.    16   (Maine) 


142 


MANUAL  FOR  THE  CONSERVATION  OFFICER 


INDEX 

(REFERENCES  ARE  TO  SECTION  NUMBERS) 


Accessories 

After  'the  Fact  96.3 
Before  the  Fact  96 
General  Considerations  96 
Accused,  Rights  Of 
Against   Self-incrimination  91 
As  to  Finger-printing,  etc.  89 
As  to  Place  of  Detention  93 
On  Arrest  Under  a  Warrant  86 
On  Arrest  Without  a  Warrant  85 
To  an  Attorney  90 
To  Bail  87 
To  be  Free  from  Handcuffs  88 
To  be  Advised  of  Rights  92 
To  Speedy  Trial  70 
Admissions  of  Defendant  148 
Definition  of  12 
Advising  Defendant  of  Rights  92 
Alibi,  Defense  of  153 
Answering  Questions  162 
Appeal  13 
Arraignment  14 
Arrests,  Forcible  Entry 
With  Warrant  67 
Without  Warrant  68 
Arrests,  General  Principles  of 
Acts  Not  Constituting  Arrest  46 
Aid  in  Making  Arrest  54.1 
Aid  in  Making  Arrest  -  Statutes  54 
Arrest,  Defined  44 
Designation  of  Person  Charged  50 
General  Law  Enforcement  Offi- 
cers, Conservation  Duties  of  53 
How  Made  45 
Importance  of  Arrest  47 
Return  of  Officer  on  Warrant  51 
Warrant  of  Arrest  48 
Warrant  Void  on  its  Face  49 
Where  Made  52 
Arrests,  Procedure  Following 
Detention  for  Investigation  71 
Hearing  or  Bail  70 
Obtaining  a  Warrant  69 
Release  after  Investigation  72 
Arrests,  Search  &  Seizure  In  Con- 
nection With 
Area  of  Search  -  General  Law  74.2 


Evidence,  Admissibility  of,  Ob- 
tained Through  Illegal  Search  79 
General  Principles  of  74 

Illustrative  Statutes  73 

Probable  Cause  as  Basis  for  75 
Probable  Cause  -  Examples  of  76 
No  Probable  Cause  -  Examples 

of  77 

Seizure  of  Evidence  -  Statutes    78 
Without    a    Warrant   -    General 
Law  74.1 

Arrests,  Use  of  Force  In 
Defendant's  Right  to  Resist  66 

Felony  Cases  65 

General  Principles  of  62 

Misdemeanor  Cases  63 

Misdemeanor  Cases  -  Shooting     64 
Arrests  Without  A  Warrant 
Based  on  Bad  Reputation  60 

Felony  Cases  57 

General  Principles  of  55.1 

Illustrative  Statutes  55 

Making  Authority  Known  61 

Misdemeanor  Cases  56 

Reasonable  Grounds  of  Suspic- 
ion 58 
Source  of  Officer's  Belief  59 
Bag  Limit,  Federal,  Game  Birds  126.2 
Bail                                                        15 
Bail  Bond                                             16 
Bail,  Right  To                                       87 
Bench  Warrant                                  17 
Birds,  Migratory  Game 
Baiting                                         126.1 
Bag  Limits                                    126.2 
General  Rules                              126 
Power  Boats,  Use  of                   126.3 
Black  Bass  Act,  Federal                 125 
Boating  Regulations 
In  General                                   130 
Illustrative  Statute                      133.1 
Intoxication                                   132.1 
Leaving  Scene  of  Accident          132.3 
Negligent  Operation,  Charge  of  131 
Operating  While 

Intoxicated  132,  132.2 

Participants,  Operating  While 


INDEX 


143 


Intoxicated  132.3 

Participants,  Leaving  the  scene  134 
Common  Law,  Defined  19 

Complaint,  Defined  20 

Detention  for  Investigation  71 

Detention,  Place  of  93 

Direct  Examination  25 

Directed  Verd'ct  26 

Entrapment  154 

Evidence 
Admissibility  of  Evidence  Illeg- 
ally Obtained  79 
Circumstantial  Evidence            144 
Collection  of                          146,  146.1 
Hearsay  Rule                               142 
Identification  of                           146.2 
Night  Hunting  Cases         111.2,  111.3 
Opinion  Rule                                143 
Preservation  of                            146.3 
Seizure  of  78 
Federal  Regulation,  Fish  ft 

Game  Felony  123-129 

Arrest  Without  a  Warrant  57 

Defined  27 

Force,  Use  of  in  Arrest  for  65 

Probable  Cause  58 

Finger  Printing  39 

Complaint,  Night  Hunting  111.4 

Confession 
Admissibility  in  Evidence  147 

Defined  21 

Securing  from  Defendant  147 

Corpus  Delicti  Rule  145 

Continuance  22 

Continued  for  Sentence  23 

Conviction  Necessity  of  in  Forfei- 
tures 139 
Courts 
Proceduie  in  Lower  Courts  5 
System  of                                       3 
Crops,  Protection  of                       102 
Cross-Ex&mination                              24 
Death,  Result  of  Negligent  Shoot- 
ing                                              112 
Defendant,  Admissions  of              148 
Defendant,  Advising  of  Rights        92 
Defense  Counsel  and  the  Witness  151 
Defenses 
Alibi                                              153 
Entrapment                                  155 
In  General                                  151 


Intoxication  154 

Self  Defense  152 
Fisheries  Regulation 
Federal  Regulation                123-129 

General  Principles  of  113 
Licensing : 

Commercial  Licenses  118 
Commercial  Licenses,  Non- 

Resident  118.1 

Non-Commercial  117 
Private  Ponds: 
Application  of  Regulations  to  116 

Examples  of  116.1 

Illegal  Fishing  Methods  in  116.4 

Protection  of  116.3 
Property  Owners,  Rights  of: 

Fishing  on  Premises  101 

Posting  of  Property  104 

Public  Ponds,  Examples  of  116.2 
Public  Fishing  Rights-  Inland 

land  lakes  98,  115 

Public  Fishing  Rights  -  Rivers 

and  Streams  114 
Shell  Fish  Regulation: 

General  Principles  121 

Legal  Lengths  121.2 

Licensing  121.1 
Lobster  Traps,  Interfence 

with  121.4 

Miscellaneous  Regulations  122 

Transportation  121.3 

State  Control  99 
Taking,  Methods  of: 

Angling  119.1 

General  Principles  119 
Net  Regulations       120, 120.1,  120.2 
Force,  Use  of 

Felony  Arrests  65 

General  Rules  62 

Misdemeanor  Arrests  63 
Misdemeanor  Arrests  -  Shooting  64 

Resistance  by  Defendant  66 
Forcible  Entry 

With  Warrant  67 

Without  Warrant  68 
Forfeitures 

General  Rules  136 

Illustrative  Statutes  135 

Prior  Conviction,  Necessity  of  139 

Procedures  Involved  138 

Third  Persons,  Rights  of  140 


MANUAL  FOR  THE  CONSERVATION  OFFICER 


Transportation  105,  105.1 

Types  of  Equipment  Involved    137 
Wardens,  liability  for  Unlawful 
ful  Seizure  141 

Game,  Regulation  of 
Domesticated  Game  103 

Game,  Acquiring  Ownership  of  100 
Game,  Illegal  Posssession  of: 
General  Rules  110 

Illustrative  Statutes  110.1 

In  Closed  Season  110.2 

Possession  Defined  110.3 

Inspection  Regulations  108 

Licensing : 

General  Rules  106 

Resident  vs  Non-Resident  106.1 

Suspension  or  Revocation        106.2 
Night  Hunting: 
Complaint,  Form  of  111.4 

Elements  of  Offense  lll.i 

Evidence  Required        111.2,  111.3 
Illustrative  Statutes  111 

Property  Owners,  Rights  of: 
Domes'ticated  Game  103 

Fishing  or  Hunting  on 

Premises  101 

Posting  of  Property  104 

Protection  of  Crops  102 

Registration  of  Game  109,  109.1 

State  Control,  Basis  of  99 

Transportation  of  Fish  and 

Game  105,  105.1 

Weapons,  Illegal  Possession  of  107 
Grand  Juries  6 

Habeas  Corpus  28 

Handcuffs,  Use  of  88 

Hearing  or  Bail  Following  Arrest  70 
Homicide  (See  Negligent  Shooting) 
Hunting  (See  Game  Regulation) 
Indians,  Fishing  &  Hunting  Rights 

of  128 

Indictment  29 

Information  30 

Interrogation  of  Accused  147 

Intoxication,  While  Operating 

Power  Boat  132 

Investigation,  Detention  of  Accused 
For  71 


Investigation,  Release  of  Accused 
After  72 

Jury: 
Defendant's  Right  to  Trial  by      8 
Grand  Jury  6 

Presenting  Case  to  10 

Procedure  Before  Grand  Juries   7 
Trial  Juries  9 

Juvenile  31 

Leaving  Scene  of  Boating 

Accident  133 

Legal  Lengths  (see  Shell  Fish) 

Liability  of  Warden  Acting 

Improperly  83,  141 

Licenses : 
Fishing  117,  118 

Hunting  106 

Property  Owners  101.1 

Shell  Fish  121.1 

Migratory  Game  Bird  Control      126 

Misdemeanors 
Arrests  for,  Without  Warrant  55,  56 
Force,  Use  of  63 

Probable  Cause,  Misdemeanor 

Arrests  55,  36 

Shooting,  Misdemeanor  Arrests  64 

Motor  Vehicles: 
Forfeiture  of  137,  137 

Search  of  75,  76 

Stopping  of  77 

Navigable  Waters,  Right  to  Fish 
In  114,  115 

Negligent  Shooting  of  Human 
Being: 

As  Manslaughter  112.1 

Degree  of  Negligence  Involved  112.2 
General  Principles  112 

Illustrative  Statutes  112.1 

Negligence: 
As  Involved  in  Boat  Operation  131 

Nets,  Regulation  of        120,  120.1  120.2 

Nets,  Seizure  of  137,  141 

Nol  Pros  33 

Nolo  Contendere  34 

Notes,  Necessity  for  Taking  150 

Operation  of  Boats  in  Negligent 
Manner  131 

Operation  of  Boats  While 


INDEX 


Intoxicated 

132 

Opinion  Evidence 

143 

Participants: 

Definition  of 

96 

Boating  Violations 

132.3,  134 

Conservation  Statutes 

97.1 

Illustrative  Statutes 

97 

Pollution,  Shell  Fish  Areas  122 

Ponds,  Private: 

Definition  of  116.1 

Illegal  Fishing  116.4 

Protection  of  116.3 

Regulation  of  Fishing  in  116 

Ponds,  Public,  Defined  116.2 

Posting,  Private  Property  104 

Power  Boats,  Use  in  Bird 

Hunting  126.3 

Principals,  Definition  of  96.1 

Privilege  Against  Self- 
incrimination  91 

Probable  Cause: 
Defined  35 

In  Felony  Arrests  57.  58 

In  Misdemeanor  Arrests       55,  55.1 
In  Search  &  Seizure 

Cases  75,  76,  77 

Under  Federal  Statutes  129 

Probation  36 

Property  Owners,  Bights  of: 

Domesticated  Game  103 

To  Fish  or  Hunt  on  Premises  101 

Necessity  for  License  101.1 

Posting  of  Property  104 

Protection  of  Crops  102 

Public  Fishing  Bights  114,  115 

Questions,  Bules  For  Answering 
(See  Witness) 

Reckless  Operation  of  Power 

Boats  131 

Recognizance  37 

Release  of  Accused  After 

Investigation  72 

Reputation  of  Accused  as  Basis 

For  Arrest  60 

Resisting  of  Arrest,  by  Accused  66 

Respondent  38 

Return  on  Warrants  39 

Bights  of  Accused: 

Arrest  with  a  Warrant  86 


Arrest  without  a  Warrant  85 
To  an  Attorney 

To  Bail  87 

To  be  advised  of  Rights  92 

To  Speedy  Hearing  70 
Search  and  Seizure: 
Area  of  Search  -  General  Law  74.1 

General  Principles  74 

Illustrative  Statutes  73 
Liability  of  Warden  for  Illegal 

Seizure  83,  83.1,  83.2 

Probable  Cause  76,  77 

Under  Conservation  Statutes  75 
Use  of  Evidence  Illegally 

Obtained  79 
Search  Warrants: 

General  Rules  as  to  80 

Procedure  Involved  81 

Time  for  Use  82 
Shell  Fish  Regulation: 

General  Principles  of  121 

Licensing  under  121.1 

Lobsters,  Legal  Lengths  121.2 
Lobster  Traps,  Illegal 

Interference  121.4 

Oyster  Regulations  122 

Pollution,  Shell  Fish  Areas  122 

Transportation  121.3 

Suppoena  41 

Suspended  Sentence  42 

Taking  Fish,  Methods  of  119 

Taking  Notes,  Necessity  for  150 
Transportation  of  Fish  &  Game 

105,  105.1,  121.3 
Warrant : 
Arrest  with  (See  Arrests) 
Arrest  without  (See  Arrests) 

Defined  43 

Obtaining  69 
Search  Warrants  (See  Search 
Warrants) 
Witness,  Warden  As  A: 

Answering  Questions  162 

Attitude  as  a  Witness  161 
Defense  Counsel  and  the 

Witness  157 

Don't  Volunteer  Information  162.4 

Know  the  Question  162.1 

Preparation  for  Trial  158 

Wnen  in  Doubt        .  159 


